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Title  36— Porks,  Forests,  and  Public 
Property 

CHAPTER  VIII— ADVISORY  COUNCIL 
ON  HISTORIC  PRESERVATION 

PART  800— PROTECTION  OF  HISTOR¬ 
IC  AND  CULTURAL  PROPERTIES 

Amendments  to  Existing  Regulations 

AGENCY:  Advisory  Council  on  Histor¬ 
ic  Preservation. 

ACTION:  Final  amendments  to  regu¬ 
lations. 

SUMMARY:  These  regulations  imple¬ 
ment  Section  106  of  the  National  His¬ 
toric  Preservation  Act  1966,  as  amend¬ 
ed  (16  U.S.C.  470),  and  two  Presiden¬ 
tial  directives  issued  pursuant  to  Sec¬ 
tion  106— Executive  Order  11593,  May 
13,  1971,  “Protection  and  Enhance¬ 
ment  of  the  Cultural  Environment” 
(36  FR  8921,  16  U.S.C.  470),  and  the 
President’s  Memorandum  on  Environ¬ 
mental  Quality  and  Water  Resources 
Management,  July  12,  1978.  The  regu¬ 
lations  have  been  amended  to  reflect 
changes  and  additions  to  the  Council’s 
authorities,  as  well  as  experience 
gained  in  working  with  the  process 
since  the  last  publication  of  regula¬ 
tions  in  1974.  These  amendments  are 
intended  to  expedite  and  clarify  the 
commenting  process  required  by  Sec¬ 
tion  106  of  the  National  Historic  Pres¬ 
ervation  Act. 

EFFECTIVE  DATE:  March  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  M.  Fowler,  Acting  General 
Counsel,  Advisory  Council  on  Histor¬ 
ic  Preservation,  1522  K  Street,  NW, 
Washington,  D.C.  20005,  202-254- 
3967. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Advisory  Council  on  Historic 
Preservation  is  publishing  these  final 
amendments  to  its  existing  regulations 
to  implement  Section  106  of  the  Na¬ 
tional  Historic  Preservation  Act,  as 
amended  (16  U.S.C.  470f).  The  purpose 
of  Section  106  is  to  protect  properties 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic 
Places  through  review  and  comment 
by  the  Council  on  Federal  undertak¬ 
ings  that  affect  such  properties.  Prop¬ 
erties  are  listed  on  the  National  Regis¬ 
ter  or  declared  eligible  for  listing  by 
the  Secretary  of  the  Interior.  As  im¬ 
plemented  through  these  regulations, 
the  Section  106  process  is  a  public  in¬ 
terest  process  in  which  the  Federal 
agency  proposing  an  undertaking,  the 
State  Historic  Preservation  Officer, 


the  Council,  and  interested  organiza¬ 
tions  and  individuals  participate.  The 
process  is  designed  to  assure  that  al¬ 
ternatives  to  avoid  or  mitigate  an  ad¬ 
verse  effect  on  a  National  Register  or 
eligible  property  are  adequately  con¬ 
sidered  in  the  planning  processes.  The 
regulations  are  binding  on  all  Federal 
agencies  and  specify  the  manner  in 
which  the  Council  will' render  its  com¬ 
ments  to  Federal  agencies  when  their 
undertakings  affect  properties  includ¬ 
ed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places. 
To  facilitate  processing  of  the  large 
volume  of  cases  submitted  for  Council 
comment  each  year,  the  regulations 
provide  for  agency  consultation  with 
the  Council  staff  and  State  Historic 
Preservation  Officers  to  reduce  the 
number  of  undertakings  that  require 
consideration  by  the  full  Council. 

The  purpose  of  the  present  amend¬ 
ments  is  to  reduce  procedural  delay, 
encourage  agencies  to  develop  internal 
regulations  to  comply  with  the  re¬ 
quirements  of  the  Act  and  these  regu¬ 
lations,  to  clarify  the  process  since  the 
last  publication  of  the  Council’s  regu¬ 
lations  in  1974,  and  to.  implement  the 
directives  in  the  President’s  Memoran¬ 
dum  on  Environmental  Quality  and 
Water  Resources  Management. 

In  late  1977,  the  Council  staff  began 
a  reassessment  of  the  existing  regula¬ 
tions  codified  in  1974  in  36  CFR  Part 
800,  in  an  effort  to  determine  what 
changes,  clarifications,  or  modifica¬ 
tions  were  necessary.  In  July  of  1978, 
the  President  issued  the  Memorandum 
on  Environmental  Quality  and  Water 
Resources  Management  which  direct¬ 
ed  the  Chairman  of  the  Council  to 
review  and  promulgate  regulations  im¬ 
plementing  the  Act  and  the  Memoran¬ 
dum  by  March  1,  1979.  Accordingly, 
the  existing  regulations  were  amended 
to  reflect  changes  in  statutory  author¬ 
ity,  experience  gained  in  implementing 
the  procedures  since  1974,  and  to  meet 
the  demands  of  the  President’s  Memo¬ 
randum. 

The  Council  published  proposed 
amendments  to  the  existing  regula¬ 
tions  in  the  Federal  Register  on  Oc¬ 
tober  30,  1978,  and  invited  public  com¬ 
ment  for  a  30  day  period.  A  number  of 
Federal  agencies  and  others  requested 
extension  of  the  comment  period.  On 
November  28,  1978.  the  Council  pub¬ 
lished  notice  in  the  Federal  Register 
extending  the  comment  period  for  an 
additional  thirty  days  until  December 
29,  1978,  providing  for  a  60  day  com¬ 
ment  period  in  total.  A  public  briefing 
for  interested  agencies,  organizations, 
and  individuals  on  the  proposed 
amendments  was  held  on  December 
11,  1978.  Council  staff  also  actively  co¬ 
operated  with  the  Secretary  of  the  In¬ 
terior’s  Water  Policy  Implementation 
Task  Force  on  Environmental  Stat¬ 
utes.  The  Task  Force  was  convened  in 


response  to  the  directives  contained  in 
the  President’s  Memorandum.  The 
Task  Force  was  charged  with  review¬ 
ing  the  draft  regulations  and  informal¬ 
ly  offering  comments  to  the  Council 
on  whether  the  regulations  comply 
with  the  directive. 

Pursuant  to  the  President’s  Memo¬ 
randum,  agencies  with  consultation  re¬ 
sponsibilities  under  the  Act  must  de¬ 
velop  regulations  to  be  approved  by 
the  Chairman  of  the  Council  in  re¬ 
sponse  to  these  regulations.  Such 
agencies  must  publish  regulations  no 
later  than  three  months  after  the  ef¬ 
fective  date  of  these  regulations. 
Other  agencies  may  choose  to  adopt 
counterpart  regulations  specifically 
tailored  to  their  particular  program 
needs  as  stipulated  in  these  regula¬ 
tions. 

These  regulations  issued  pursuant  to 
16  U.S.C.  470s  were  adopted  by  unani¬ 
mous  vote  of  the  full  Council  in  open 
session  on  January  17,  1979.  As  direct¬ 
ed  by  the  President,  the  amended  reg¬ 
ulations  will  be  effective  March  1, 
1979. 

Summary  or  Major  Changes 

The  flow  of  the  commenting  process 
established  by  the  1974  regulations  re¬ 
mains  basically  unchanged  in  the  pres¬ 
ent  amendments.  However,  the  regula¬ 
tions  have  been  renumbered  and  rear¬ 
ranged  from  the  1974  publication  for 
greater  clarity.  The  following  major 
changes  have  been  made  in  the  regula¬ 
tions: 

1.  Section  800.4(a)  has  been  substan¬ 
tially  revised  to  provide  further  guid¬ 
ance  to  Federal  agencies  on  the  identi¬ 
fication  of  National  Register  and  eligi¬ 
ble  properties. 

2.  A  new  §800.5  has  been  added  to 
define  the  responsibilities  of  State  His¬ 
toric  Preservation  Officers  in  the  com¬ 
menting  process. 

3.  Section  800.6(d)  authorizes  the 
Chairman  to  appoint  a  panel  of  five 
members  of  the  Council  to  consider 
undertakings  in  lieu  of  consideration 
by  the  full  Council. 

4.  A  new  §  800.7  has  been  added  deal¬ 
ing  with  resources  discovered  during 
construction. 

5.  A  new  §  800.8  has  been  added  deal¬ 
ing  with  Programmatic  Memoranda  of 
Agreement  allowing  an  agency  to 
obtain  the  Council’s  comments  for  a 
particular  program  or  class  of  under¬ 
takings  that  would  otherwise  require 
numerous  individual  requests  for  com¬ 
ments. 

6.  Section  800.9  revises  the  original 
section  dealing  with  the  National  En¬ 
vironmental  Policy  Act  to  reflect  new 
Council  on  Environmental  Quality 
regulations. 

7.  A  new  §800.11  has  been  added  to 
authorize  counterpart  regulations  per¬ 
mitting  agencies  to  develop  regula¬ 
tions  which,  if  approved  by  the  Chair- 
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man.  may  be  used  to  meet  certain  re¬ 
quirements  of  these  regulations. 

8.  A  new  1800.15  has  been  added 
dealing  with  public  participation  in 
the  Section  106  review  process. 

0.  A  new  9  800.14  has  been  added  on 
Supplementary  Guidance.  The  Sup¬ 
plementary  Guidelines  included  in  the 
proposed  amendments  have  been  de¬ 
leted.  Supplementary  Guidelines  II 
and  IV  have  been  included  in  §800.13. 

10.  Throughout  the  amended  regula¬ 
tions.  time  limits  have  been  estab¬ 
lished  to  expedite  the  process  while 
encouraging  maximum  public  partici¬ 
pation. 

Comments  and  the  Council's 
Response 

The  Council  received  128  comments 
prior  to  the  close  of  the  comment 
period  on  December  29,  1978.  An  addi¬ 
tional  16  comments  were  received  be¬ 
tween  December  30,  1978,  and  the 
Council  meeting  on  January  17  and  18, 
1979.  All  comments  were  submitted  to 
the  Council  members  for  review  prior 
to  the  meeting.  Comments  were  re¬ 
ceived  from  32  Federal  agencies.  27 
State  Historic  Preservation  Officers, 
33  State  or  local  governments,  and  52 
private  organizations  or  individuals, 
and  one  U.S.  Senator. 

Section  800.1  Purpose  and 
Authorities 

The  section  was  slightly  reworded  in 
response  to  several  suggestions  to 
make  the  language  closer  to  that  of 
the  Act  and  Executive  Order.  A  sec¬ 
tion  was  added  summarizing  the  Presi¬ 
dent's  Memorandum  on  Environmen¬ 
tal  Quality  and  Water  Resources  Man¬ 
agement. 

Section  800.2  Definitions 

Section  800.2(c)  was  clarified  in  re¬ 
sponse  to  several  agency  comments 
that  the  scope  of  the  term  “undertak¬ 
ing”  was  too  broad  and  unclear.  Of 
particular  concern  was  the  inclusion  of 
activities  proposed  by  Federal  agencies 
for  Congressional  authorization  or  ap¬ 
propriation.  This  definition  is  not  to 
be  construed  as  requiring  general  pro¬ 
gram  authorization  and  program  ap¬ 
propriation  requests  to  be  reviewed 
under  these  regulations.  The  purpose 
is  to  ensure  proper  and  timely  consid¬ 
eration  of  specific  activities  that  will 
have  significant  impacts  on  National 
Register  or  eligible  properties  and  that 
provide  limited  opportunity  after  Con¬ 
gressional  action  to  consider  alterna¬ 
tives  to  avoid  or  mitigate  these  im¬ 
pacts.  Such  activities  are  usually 
major  Federal  construction  projects 
that  are  proposed  for  Congressional 
approval  at  a  specific  site  or  with  spe¬ 
cific  design  features,  such  as  a  dam. 
Section  106  review  would  be  appropri¬ 
ate  prior  to  authorization  or,  in  the 
case  of  projects  authorized  without 


prior  Section  106  compliance,  during 
the  agency’s  formulation  of  a  budget 
request  to  be  submitted  to  the  Office 
of  Management  and  Budget.  In  either 
event  agencies  should  complete  their 
Section  106  responsibilities  prior  to 
making  submissions  to  the  Office  of 
Management  and  Budget.  Agencies 
will  comply  with  the  requirements  of 
OMB  Circular  A-10,  which  concerns 
budget  confidentiality. 

Authorizations  for  programs  that 
will  have  uniform  adverse  effects  on 
National  Register  or  eligible  proper¬ 
ties  and  where  the  legislative  terms  of 
authorization  may  severely  limit  the 
opportunity  to  avoid  or  mitigate  ad¬ 
verse  effects  on  a  case  by  case  basis 
are  also  included.  An  example  would 
be  the  recent  Special  Bridge  Replace¬ 
ment  Program,  which,  in  its  original 
form,  prohibited  the  use  of  funds  for 
anything  but  replacement  of  unsafe 
bridges.  The  result  was  that  alterna¬ 
tives  such  as  rehabilitation  were  fore¬ 
closed  when  a  particular  National  Reg¬ 
ister  or  eligible  bridge  was  proposed 
for  replacement.  When  seeking  Coun¬ 
cil  comments  on  such  a  program  agen¬ 
cies  should  fbllow  the  provisions  of 
§800.8,  “Programmatic  Memorandum 
of  Agreement.” 

The  definition  of  eligible  property 
contained  in  9  800.2(f)  has  been  rewrit¬ 
ten  to  more  closely  reflect  statutory 
language  and  was  changed  in  response 
to  a  Federal  member  agency.  Several 
commenters  were  of  the  opinion  that 
the  Council  should  review  only  those 
undertakings  affecting  properties  ac¬ 
tually  listed  on  the  National  Register. 
Such  a  limitation  is  contrary  to  the 
mandate  of  the  National  Historic  Pres¬ 
ervation  Act,  and  was  not  adopted. 

A  definition  of  the  area  of  the  un¬ 
dertaking’s  potential  environmental 
impact  is  contained  in  §800.2(o).  Sev¬ 
eral  comments  expressed  concern 
about  the  difficulty  in  defining  this 
term.  The  definition  no  longer  in¬ 
cludes  reference  to  secondary  effects 
and  is  consistent  with  the  definition 
adopted  by  the  Council  on  Environ¬ 
mental  Quality.  This  new  section  has 
been  modified  since  the  draft  amend¬ 
ments  by  the  addition  of  the  require¬ 
ment  that  the  boundaries  of  such  an 
area  are  to  be  determined  by  the 
Agency  Official  and  the  State  Historic 
Preservation  Officer. 

Section  800. 2(p),  Consulting  Parties, 
is  a  new  section.  Many  commenters  ex¬ 
pressed  confusion  as  to  who  the  par¬ 
ties  to  the  consultation  process  were. 

Section  800.3  Criteria  or  Effect  and 
Adverse  Effect 

Section  800.3  was  the  subject  of 
many  comments.  The  entire  section 
has  been  reworked  for  greater  clarity. 
A  definition  of  direct  and  indirect  ef¬ 
fects  has  been  added  and  the  defini¬ 
tion  deliberately  tracks  that  used  by 


the  Council  on  Environmental  Quality 
for  purposes  of  the  National  Environ¬ 
mental  Policy  Act.  The  new  language 
of  this  section  is  now  tied  closely  to 
the  National  Register  Criteria.  One 
commenter  suggested  that  only  signifi¬ 
cant  effects  be  covered  by  these  regu¬ 
lations.  This  comment  was  not  adopt¬ 
ed  because  it  is  contrary  to  statutory 
requirements. 

Section  800.4  Federal  Agency 
Responsibilities 

This  section  describes  the  means  by 
which  a  Federal  agency  should  identi¬ 
fy  National  Register  or  eligible  proper¬ 
ties  and  determine  whether  an  under¬ 
taking  affects  such  properties  and  pro¬ 
vides  for  coordination  with  the  State 
Historic  Preservation  Officers.  A  large 
number  of  comments  were  received  on 
the  entire  section.  Many  Federal  agen¬ 
cies  felt  that  further  clarification  of 
the  entire  section  was  needed.  In  re¬ 
sponse  to  these  comments,  the  section 
has  been  re-structured.  The  Council 
has  adopted  a  reasonable  effort  stand¬ 
ard  for  Federal  agencies  to  meet  in 
identifying  National  Register  and  eli¬ 
gible  properties.  Federal  agency  re¬ 
sponsibilities  for  determination  of  * 
effect  are  also  set  forth  in  this  section. 
The  ultimate  responsibility  for  compli¬ 
ance  with  the  regulations  rests  with 
the  Federal  agency  and  cannot  be  del¬ 
egated  by  it. 

Section  800.4(a)  has  been  altered  in 
response  to  numerous  comments  in¬ 
cluding  several  from  Federal  agencies. 
The  section  has  been  re-drafted  to  set 
forth  a  logical  sequence  needed  to 
identify  properties.  Throughout  the 
process  of  identification,  there  should 
be  consultation  between  the  Agency 
Official  and  the  State  Historic  Preser¬ 
vation  Officer.  The  section  makes 
clear  that  an  agency  can  request  the 
Council’s  comments  simultaneously 
with  a  request  for  eligibility  from  the 
Secretary  of  the  Interior.  The  Council 
believes  that  the  reorganized  section  is 
clearer  and  that  it  will  allow  agencies 
to  know  in  more  precise  terms  what  is 
required  to  identify  National  Register 
or  eligible  properties. 

Section  800.4(b),  Determination  of 
Effect,  also  received  numerous  com¬ 
ments  from  Federal  agencies  and 
others.  The  section  on  No  Effect 
(800.4(b)(1))  has  been  clarified  con¬ 
cerning  how  an  objection  can  be  made 
and  the  manner  in  which  the  Execu¬ 
tive  Director  will  respond. 

Section  800.4(c)  concerning  Determi¬ 
nation  of  No  Adverse  Effect  has  been 
clarified  in  response  to  several  com¬ 
ments.  No  Adverse  Effect  Determina¬ 
tions  must  be  made  in  consultation 
with  the  appropriate  State  Historic 
Preservation  Officer  and  evidence  of 
contact  with  a  State  Historic  Preserva¬ 
tion  Officer  must  be  included  in  the 
documentation  forwarded  to  the 
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Council  if  the  State  Historic  Preserva¬ 
tion  Officer  does  not  respond  to  a  re¬ 
quest  under  the  provisions  of  §  800.5. 

Section  800.4(d)  has  been  slightly  al¬ 
tered  in  response  to  several  comments. 
The  transmittal  of  a  Preliminary  Case 
Report  will  be  the  request  for  the 
comments  of  the  Council. 

A  new  §  800.4(e)  has  been  added  pro¬ 
viding  that  good  faith  consultation 
would  prevent  an  agency  from  pro¬ 
ceeding  with  an  undertaking  until  the 
Council  has  provided  its  comments. 
The  section,  while  appearing  in  sub¬ 
stantially  the  same  form  in  several 
sections  in  the  draft  amendments,  is 
now  one  section.  It  is  included  as  one 
section  at  the  request  of  a  Federal 
agency  member  of  the  Council. 

Section  800.5  State  Historic  Pres¬ 
ervation  Officer  Responsibilities 

Section  800.5,  State  Historic  Preser¬ 
vation  Officer  Responsibilities,  is  a 
new  section.  The  section  establishes 
deadlines  for  response  on  the  part  of 
this  official,  after  which  the  process 
may  continue  if  no  response  has  been 
received.  Pursuant  to  a  substantial 
number  of  comments,  however,  lack  of 
*  response  by  the  State  Historic  Preser¬ 
vation  Officer  will  no  longer  be 
deemed  concurrence,  although  the 
review  may  still  proceed.  Several  com- 
menters  suggested  that  the  "shoulds” 
used  in  this  section  be  changed  to 
“shalls.”  The  suggestion  was  rejected 
because  the  Council  lacks  authority  to 
impose  mandatory  requirements  on 
these  State  officials. 

Section  800.6  Council  Comments 

This  section  concerns  the  manner  in 
which  the  Council  will  render  its  com¬ 
ments.  There  were  a  substantial 
number  of  comments  on  this  section. 
In  response  to  these  comments,  nu¬ 
merous  changes  were  made  to  clear  up 
ambiguities  and  make  the  Council’s 
commenting  process  more  expeditious. 

Section  800.6(a)  concerns  the 
manner  in  which  the  Executive  Direc¬ 
tor  will  respond  to  an  agency  Determi¬ 
nation  of  No  Adverse  Effect.  In  re¬ 
sponse  to  comments,  a  specific  time 
limit  has  been  placed  on  the  Executive 
Director’s  acceptance  of  adequate  doc¬ 
umentation  and  the  time  period  for 
review  of  such  Determinations  of  No 
Adverse  Effect  has  been  reduced  from 
the  45  days  stipulated  in  the  1974  reg¬ 
ulations  to  30  days. 

A  new  §  800.6(a)(2)  provides  that  the 
Executive  Director  may  specify  condi¬ 
tions  to  remove  an  objection  to  a  No 
Adverse  Effect  Determination.  Several 
commenters  suggested  that  the  State 
Historic  Preservation  Officer  should 
be  included  in  this  process.  It  is  the  in¬ 
tention  of  the  Council  to  include  the 
State  Historic  Preservation  Officer 
through  the  addition  of  a  provision  in 
§  800.6(a)(2)  which  allows  the  Execu¬ 


tive  Director  to  consult  the  State  His¬ 
toric  Preservation  Officer  and  other 
interested  parties. 

Section  800.6(b)  parallels  the  exist¬ 
ing  regulations.  However,  several 
changes  have  been  made,  including 
provisions  for  specific  time  limits 
throughout  the  consultation  process. 
Although  a  number  of  commenters 
felt  that  parties  in  interest  to  an  un¬ 
dertaking  should  have  the  status  of  a 
consulting  party,  these  comments 
were  not  adopted  because  the  Council 
does  not  believe  that  it  can  impose 
such  a  uniform  requirement  due  to  the 
wide  variety  of  agency  programs.  At 
the  request  of  several  Federal  agen¬ 
cies,  a  lead  agency  provision  is  also  in¬ 
cluded  in  this  section. 

In  response  to  comments, 
§  800.6(b)(3)  has  been  changed  to  pro¬ 
vide  that  the  public  information  meet¬ 
ing  should  be  held  near  the  site  of  the 
undertaking. 

A  new  §  800.6(b)(6)  on  acceptance  of 
adverse  effect  has  been  included.  Pre¬ 
viously,  the  Council  equated  accept¬ 
ance  of  Adverse  Effect  with  mitigation 
measures  such  as  recording  of  a  struc¬ 
ture  that  was  being  demolished.  The 
Council  realizes  that  there  are  circum¬ 
stances  in  which  adverse  effects  on 
National  Register  or  eligible  proper¬ 
ties  must  be  accepted  in  the  public  in¬ 
terest.  In  such  instances,  the  adverse 
effect  will  be  accepted,  generally  with 
a  proviso  that  a  recording  effort  be 
part  of  the  agreement. 

Section  800.6(b)(7)  has  been  clarified 
in  response  to  comments.  Any  one  of 
the  consulting  parties  may  declare  a 
failure  in  the  consultation  process 
upon  written  notice  to  the  Executive 
Director  who  is  required  to  notify  the 
Chairman  of  the  failure  within  15 
days. 

Section  800.6(c)  concerning  the 
Memorandum  of  Agreement  has  been 
rewritten  in  response  to  comments.  An 
important  change  from  the  existing 
regulations  is  an  expedited  method  for 
preparing  the  Memorandum  of  Agree¬ 
ment.  A  Federal  agency  will  prepare  a 
proposal,  which  together  with  the 
written  concurrence  of  the  State  His¬ 
toric  Preservation  Officer  can  be 
transmitted  to  the  Executive  Director 
and  incorporated  into  the  Memoran¬ 
dum  of  Agreement. 

Many  commenters  agreed  with  the 
Council  that  this  would  speed  up  the 
process,  but  only  if  there  were  time 
limits  placed  on  the  process  for  ratifi¬ 
cation  of  an  agreement.  The  Council 
agreed  and  a  limit  of  10  days  has  been 
imposed  for  transmittal  of  such 
Memoranda  to  the  Chairman. 

A  new  §  800.6(c)(3)  dealing  with  the 
effect  of  a  Memorandum  of  Agree¬ 
ment  has  been  added.  This  subsection 
provides  that  if  an  agency  fails  to 
carry  out  the  terms  of  the  agreement 
that  the  comments  of  the  Council 


must  again  be  requested.  Several  com¬ 
menters  suggested  that  in  such  in¬ 
stances  agencies  should  be  admon¬ 
ished  that  no  further  action  on  the 
undertaking  should  proceed  until  the 
Council  has  commented.  The  Council 
agrees  and  this  section  has  been  re¬ 
vised  accordingly. 

In  response  to  comments. 
§  800.6(c)(4)  has  been  changed  to  pro¬ 
vide  that  any  signatory  to  the  agree¬ 
ment  can  request  a  change  in  the 
terms.  At  the  request  of  several  com¬ 
menters  a  new  section  has  also  been 
added  which  requires  the  Agency  Offi¬ 
cial  to  provide  a  report  on  actions 
taken  to  carry  out  the  terms  of  the 
agreement. 

Section  800.6(d)  dealing  with  Coun¬ 
cil  meetings  has  been  revised  in  re¬ 
sponse  to  comments.  When  the  Chair¬ 
man  decides  against  consideration  by 
the  Council  of  a  proposed  undertak¬ 
ing,  it  can  be  scheduled  if  three  mem¬ 
bers  of  the  Council  object.  The  pro¬ 
posed  amendments  would  have  re¬ 
quired  that  a  majority  of  the  members 
object.  Numerous  commenters  felt 
that  such  a  large  number  was  unrealis¬ 
tic.  A  major  change  from  the  1974  reg¬ 
ulations  is  the  provision  for  a  panel  of 
members  to  consider  an  undertaking 
on  behalf  of  the  full  Council.  Such  a 
panel  would  be  composed  of  5  mem¬ 
bers,  three  non-Federal  members  and 
two  Federal  members,  neither  of 
whom  represents  the  agency  propos¬ 
ing  the  undertaking.  The  Council  be¬ 
lieves  that  this  provision  will  serve  to 
both  increase  the  number  of  cases  re¬ 
ferred  for  Council  consideration  and 
to  expedite  those  cases.  Several  Coun¬ 
cil  members  felt  that  consideration  of 
an  undertaking  by  a  panel  would  not 
be  representative  of  the  full  range  of 
views  provided  by  the  entire  Council 
membership.  After  discussion  at  the 
full  Council  meeting  on  January  17, 
1979.  it  was  agreed  that  panel  consid¬ 
eration  of  an  undertaking  may  be  ad¬ 
vantageous  in  some  situations.  How¬ 
ever,  the  Council  felt  that  this  provi¬ 
sion  should  be  re-examined  in  one 
year  to  determine  the  effectiveness  of 
panel  review  of  undertakings. 

A  number  of  comments  were  re¬ 
ceived  on  the  section  dealing  with  the 
review  of  a  panel  decision.  Many  com¬ 
menters  pointed  out  that  an  appeal  of 
a  panel  decision  by  any  one  of  the  par¬ 
ties  involved  as  proposed  in  the  draft 
amendments  could  actually  delay  the 
process  rather  than  speeding  it  up. 
The  Council  agrees  with  this  assess¬ 
ment  and  the  appeal  provision  has 
been  deleted.  However,  if  an  agency 
determines  not  to  follow  the  com¬ 
ments  of  a  panel  after  considering  the 
comments,  it  must  provide  notice  to 
the  Chairman  in  order  to  provide  op¬ 
portunity  to  have  the  matter  consid¬ 
ered  by  the  full  Council.  Because  of 
the  nature  of  panel  consideration  of 
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an  undertaking,  the  comments  were 
not  adopted  which  suggested  that  no 
consideration  of  an  undertaking 
beyond  a  panel  was  necessary. 

In  response  to  comments,  time  limits 
for  notice  of  Council  meetings  and 
statements  to  the  Council  have  been 
extended  to  provide  ample  opportuni¬ 
ty  for  public  participation.  Section 
800.6(d)(5)  has  been  changed  to  pro¬ 
vide  that  the  comments  of  the  Council 
will  be  issued  within  15  days  after  a 
meeting  and  that  such  comments  will 
be  made  available  to  interested  par¬ 
ties,  including  the  State  Historic  Pres¬ 
ervation  Officer. 

Section  800.7  Resources  Discovered 
During  Construction 

This  section  was  proposed  as  a  addi¬ 
tion  to  the  1974  regulations.  As  origi¬ 
nally  proposed,  the  section  was  intend¬ 
ed  to  establish  a  limited  time  period 
for  the  Council  to  provide  its  com¬ 
ments  to  an  agency  when  a  resource 
eligible  for  the  National  Register  was 
discovered  during  the  actual  construc¬ 
tion  of  a  project  after  an  agency  had 
previously  completed  its  Section  106 
responsibilities.  While  there  were  sev¬ 
eral  unqualified  endorsements,  the 
majority  of  the  commenters  felt  that 
the  section  as  proposed  would  cause 
undue  project  delays  resulting  in  addi¬ 
tional  costs.  The  section  was  substan¬ 
tially  rewritten  in  light  of  these  com¬ 
ments.  The  mandatory  halt  of  con¬ 
struction  has  been  eliminated,  al¬ 
though  the  Council  believes  that  gdfcd 
faith  consultation  requires  that  an 
agency  make  reasonable  efforts  to 
avoid  foreclosing  options  while  the 
Council’s  comments  are  being  sought. 
As  drafted,  §  800.7  applies  only  to 
those  resources  discovered  during  con¬ 
struction  that  meet  the  National  Reg¬ 
ister  Criteria.  Agencies  that  discover 
National  Register  eligible  properties 
during  construction  are  required  to 
comply  with  the  provisions  of  the  Ar¬ 
cheological  and  Historic  Preservation 
Act  of  1974.  The  Council  is  adopting, 
as  the  standard  for  Section  106  com¬ 
pliance.  mitigation  acceptable  to  the 
Secretary  of  the  Interior  under  the 
provisions  of  the  Archeological  and 
Historic  Preservation  Act.  Therefore, 
an  agency  will  be  deemed  to  have  met 
its  responsibilities  to  afford  the  Coun¬ 
cil  an  opportunity  to  comment  if  it 
complies  with  the  provisions  of  the  Ar¬ 
cheological  and  Historic  Preservation 
Act,  unless  the  Secretary  determines 
that  certain  aspects  of  the  undertak¬ 
ing  warrant  Council  consideration.  If 
Council  consideration  is  determined  to 
be  necessary,  a  30-day  time  limit  has 
been  placed  on  the  transmittal  of  com¬ 
ments.  The  Council  believes  that  this 
provision  will  serve  to  reduce  time 
delays  and  effectively  protect  the  re¬ 
source. 
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Section  800.8  Programmatic 
Memorandum  of  Agreement 

This  section  was  developed  as  a 
means  of  allowing  the  Council  to  com¬ 
ment  on  a  particular  program  or  class 
of  actions  that  would  otherwise  re¬ 
quire  multiple  individual  requests  for 
comments  under  the  regulations.  This 
will  expedite  the  review  process  and 
eliminate  individual  reviews  of  under¬ 
takings  that  are  repetitive  in  nature. 
For  example,  the  Council  has  execut¬ 
ed  a  programmatic  agreement  with 
the  National  Park  Service  concerning 
the  Park  planning  system.  Under  the 
terms  of  the  agreement,  individual  ac¬ 
tions  taken  to  implement  a  master 
plan  for  a  particular  park  that  has 
previously  been  reviewed  by  the  Coun¬ 
cil  will  normally  not  be  subjected  to 
further  Council  review. 

A  number  of  commenters  suggested 
that  the  process  include  the  State  His¬ 
toric  Preservation  Officers  in  States 
affected  by  such  an  agreement  or  the 
National  Conference  of  State  Historic 
Preservation  Officers  when  the  agree¬ 
ment  is  nationwide  in  scope.  The  regu¬ 
lations  have  been  revised  to  specifical¬ 
ly  allow  for  such  participation.  Other 
changes  have  been  made  in  the  section 
to  clarify  ambiguities  pointed  out  by  a 
number  of  commenters. 

Section  800.9  Coordination  with 

the  National  Environmental 

Policy  Act 

This  section  sets  forth  the  manner 
in  which  the  review  conducted  under 
Section  106  should  be  coordinated 
with  that  required  by  the  National  En¬ 
vironmental  Policy  Act.  This  section 
elaborates  on  §  800.2  of  the  1974  regu¬ 
lations  and  has  been  developed  in  con¬ 
sultation  with  the  staff  of  the  Council 
on  Environmental  Quality.  It  is  the  in¬ 
tention  of  the  two  agencies  to  issue 
joint  supplementary  guidance  on  this 
subject  in  the  near  future.  The  pur¬ 
pose  of  the  section  is  to  combine  tQ 
the  maximum  extent  possible  the  in¬ 
formation  on  resources,  evaluation  of 
effects,  and  analysis  of  alternatives  re¬ 
quired  by  the  separate  statutes.  For 
most  projects,  the  Council’s  comments 
should  be  requested  during  the  prepa¬ 
ration  of  the  draft  environmental 
impact  statement.  Some  commenters 
noted  several  classes  of  Federal  pro¬ 
jects  which  cannot  be  coordinated  in 
this  manner.  The  regulations  have 
been  revised  to  specifically  provide  for 
this  situation.  It  is  the  Council’s  objec¬ 
tive  to  provide  its  comments  on  an 
agency  undertaking  that  requires  an 
environmental  impact  statement  in 
time  to  be  included  in  the  final  state¬ 
ment.  This  should  result  in  less  paper¬ 
work  and  reduce  delays  in  fulfilling 
agency  environmental  review  responsi¬ 
bilities  by  allowing  a  single  document 
to  be  used  to  meet  the  information  re¬ 
quirements  of  both  statutes. 


6071 

Section  800.10  Coordination  with 
the  President’s  Memorandum  on 
Environmental  Quality  and  Water 
Resources  Management 

This  section  recapitulates  the  man¬ 
dates  contained  in  the  Memorandum 
to  agencies  with  water  resources  re¬ 
sponsibilities  to  develop  regulations  to 
implement  the  Council’s  Section  106 
regulations.  A  number  of  commenters 
requested  the  Council  to  add  require¬ 
ments  for  additional  review  of  the  re¬ 
quired  regulations  and  to  develop 
stringent  standards  for  the  regula¬ 
tions.  The  Council  will  issue  guidance 
to  agencies  to  develop  such  regula¬ 
tions. 

Section  800.11  Counterpart 
Regulations 

This  section  has  been  revised  to 
allow  Federal  agencies  greater  flexibil¬ 
ity  in  implementing  the  procedural  re¬ 
quirements  of  these  regulations.  Sec¬ 
tion  800.11  as  proposed  in  the  draft 
.  amendments  dealt  briefly  with  the  de¬ 
velopment  of  agency  procedures  under 
Section  1(3)  of  Executive  Order  11593. 
The  revised  section  was  developed 
from  suggestions  received  from  several 
Federal  agencies.  Under  this  section, 
an  agency  may  choose  to  develop 
counterpart  regulations  that  can  be 
tailored  to  meet  the  specific  require¬ 
ments  of  its  planning  and  decision 
making  processes.  Section  800.11 
would  permit  agencies  to  develop 
counterpart  regulations  for  meeting 
their  responsibilities  under  Section 
800.4.  This  section  requires  that  the 
regulations  be  jointly  drafted  with  the 
Executive  Director  and  approved  by 
the  Chairman  and  provides  an  oppor¬ 
tunity  for  public  participation. 

Section  800.12  Investigation  of 
Threats  to  National  Register  and 
Eligible  Properties 

This  section  .  deals  with  situations 
where  the  Council  has  reason  to  be¬ 
lieve  that  a  Federal  undertaking  af¬ 
fecting  a  National  Register  or  eligible 
property  has  not  been  reviewed  in  ac¬ 
cordance  with  these  regulations.  Sev¬ 
eral  clarifications  were  made  to  this 
section  in  response  to  specific  com¬ 
ments.  Some  Federal  agencies  ex¬ 
pressed  a  desire  that  the  Council  use 
discretion  in  investigating  such 
threats.  The  Council  intends  to  do  so. 
Previously,  these  provisions  were  in¬ 
cluded  in  §  800.13(b).  In  the  draft  of 
the  proposed  amendments  §  800.13(a) 
included  a  provision  for  comment  or 
report  on  non-Federal  undertakings. 
This  section  has  been  deleted  because 
it  is  based  on  the  Council’s  general  ad¬ 
visory  authorities  under  Section  202  of 
the  Act  and  not  on  Section  106.  The 
Council  will  continue  to  exercise  iti 
general  advisory  authority  under  Sec- 
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tion  202  and  will  consider  matters  in 
the  public  interest. 

Section  800.13  Reports  to  the 

Council 

This  section  sets  standards  for  infor¬ 
mation  that  should  be  provided  to  the 
Council  to  enable  it  to  make  informed 
comments  on  Federal  undertakings. 
Sections  800.13(a)  and  (b)  were  previ¬ 
ously  included  in  the  Supplementary 
Guidelines  section.  A  large  number  of 
commenters  requested  that  these 
standards  for  adequate  documentation 
be  codified.  The  Council  agrees  with 
these  comments  and  believes  that 
codifying  these  sections  will  make  the 
requirements  clear  to  all  the  consult¬ 
ing  parties  and  the  public.  Section 
800.13(c)  dealing  with  Reports  for 
Council  Meetings  includes  a  new  sec¬ 
tion  prescribing  the  Secretary  of  the 
Interior’s  Report.  This  section  re¬ 
quests  the  Secretary  to  verify  existing 
information  on  the  historical  or  cul¬ 
tural  significance  of  a  National  Regis¬ 
ter  or  eligible  property  and  reflects 
the  current  practice  of  the  Council.  A 
number  of  commenters  felt  that  the 
section  was  not  entirely  clear  concern¬ 
ing  how  reports  for  Council  meetings 
should  be  coordinated.  The  section  has 
been  re-drafted  to  respond  to  these 
comments. 

Section  800.14  Supplementary 
Guidance 

This  is  a  new  section  which  provides 
that  the  Executive  Director  may  issue 
further  guidance  to  interpret  certain 
portions  of  the  regulations. 

Section  800.15  Public  Participation 

This  is  a  new  section  which  is  de¬ 
signed  to  encourage  public  participa¬ 
tion  throughout  the  process  estab¬ 
lished  by  the  regulations.  A  number  of 
comments  urged  that  the  regulations 
contain  more  explicit  direction  con¬ 
cerning  the  means  of  involving  the 
public.  Several  suggested  that  such 
reference  to  public  participation  be  in¬ 
cluded  in  various  specific  sections.  The 
Council  believes  that  a  specific  section 
dealing  with  public  participation  will 
best  serve  to  fulfill  the  intended  pur¬ 
pose  of  involving  the  public.  The 
Council  notes  that  its  process  is  advi¬ 
sory  and  does  not  constitute  formal 
administrative  hearings.  Therefore, 
this  section  is  intended  for  guidance 
and  is  not  to  be  construed  as  setting  a 
strict  legal  standard.  For  example,  the 
use  of  the  word  "notice”  in  subsection 
(b)  is  not  intended  to  be  a  formal  legal 
requirement,  but  rather  a  means  of  in¬ 
forming  the  public  of  an  opportunity 
to  participate  in  the  process. 

Other 

The  Supplementary  Guidelines  con¬ 
tained  in  the  publication  of  the  draft 
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amendments  have  been  deleted.  Sup¬ 
plementary  Guidelines  II  and  IV  have 
been  codified  as  part  of  §800.13.  Sup¬ 
plementary  Guideline  I,  the  Criteria 
of  the  National  Register  of  Historic 
Places,  is  contained  in  36  CFR  60.6. 
Supplementary  Guideline  III,  Deter¬ 
minations  of  No  Effect  and  No  Ad¬ 
verse  Effect  for  Archeological  Re¬ 
sources,  will  not  be  published  at  the 
present  time.  The  Council’s  Task 
Force  on  Archeology  will  be  consider¬ 
ing  this  guideline  and  it  will  be  revised 
based  upon  recommendations  of  the 
Task  Force.  This  Guideline  received 
numerous  comments  and  they  have 
been"provided  to  the  Task  Force  for 
its  consideration. 

Conclusion 

The  Council  made  a  conscientious 
effort  to  incorporate  all  valid  com¬ 
ments  in  these  final  amendments.  As 
noted,  revisions  have  been  made  to  the 
regulations  which  we  believe  will  serve 
to  make  the  Section  106  commenting 
process  an  open  and  public  process 
that  can  be  tailored  to  the  needs  of  in¬ 
dividual  agencies.  The  Council  believes 
that  the  regulations  set  a  clear  stand¬ 
ard  for  agencies  to  follow  in  meeting 
their  Section  106  responsibilities, 
while  being  sufficiently  flexible  to  re¬ 
spond  to  the  wide  variety  of  agency 
programs  and  needs. 

The  Council  has  determined  that 
these  amendments  are  not  significant 
regulations  within  the  meaning  of  Ex¬ 
ecutive  Order  12044  and  consequently 
do  not  require  a  regulatory  analysis. 
The  purpose  of  these  amendments  is 
to  simplify  existing  regulations  and  to 
clarify  language  in  conformance  with 
the  goals  enunciated  by  Executive 
Order  12044. 

The  Council  has  determined  that  an 
Environmental  Impact  Statement 
under  the  National  Environmental 
Policy  Act  is  not  required. 
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Part  800  is  revised  to  read  as  set 
forth  below: 

PART  800 — PROTECTION  OF  HISTOR¬ 
IC  AND  CULTURAL  PROPERTIES 

Sec. 

800.1  Purpose  and  authorities. 

800.2  Definitions. 

800.3  Criteria  of  effect  and  advance  effect. 


Review  or  Individual  Undertakings 

800.4  Federal  Agency  Responsibilities. 

800.5  State  Historic  Preservation  Officer 
Responsibilities. 

800.6  Council  comments. 

800.7  Resources  discovered  during  con¬ 
struction. 

Federal  Program  Coordination 

800.8  Programmatic  Memorandum  of 
Agreement. 

800.9  Coordination  with  the  National  Envi¬ 
ronmental  Policy  Act  (42  U.S.C.  4321  et 
seq.) 

800.10  Coordination  with  the  Presidential 
Memorandum  on  environmental  quality 
and  water  resources  management. 

800.11  Counterpart  regulations. 

Other  Provisions 

800.12  Investigation  of  threats  to  historic 
properties. 

800.13  Reports  to  the  Council. 

800.14  Supplementary  guidance. 

800.15  Public  participation. 

Authority:  Pub.  L.  89-665,  80  Stat.  915 
(16  U.S.C.  470),  as  amended,  84  Stat.  204 
(1970),  87  Stat.  139  (1973),  90  Stat.  1320 
(1976),  92  Stat.  3467  (1978);  E.O.  11593,  3 
CFR  1971  Comp,  p.  154;  President’s  Memo¬ 
randum  on  Environmental  Quality  and 
Water  Resources  Management,  July  12, 
1978. 

§  800.1  Purpose  and  authorities. 

(a)  The  National  Historic  Preserva¬ 
tion  Act  of  1966,  as  amended,  estab¬ 
lished  the  Advisory  Council  on  Histor¬ 
ic  Preservation  as  an  independent 
agency  of  the  United  States  to  advise 
the  President  and  the  Congress  on  his- 
tqric  preservation  matters,  recommend 
measures  to  coordinate  Federal  histor¬ 
ic  preservation  activities,  and  com¬ 
ment  on  Federal  actions  affecting 
properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  Its  members  are  the 
Secretary  of  the  Interior,  the  Secre¬ 
tary  of  Housing  and  Urban  Develop¬ 
ment,  the  Secretary  of  Commerce,  the 
Administrator  of  General  Services,  the 
Secretary  of  the  Treasury,  the  Attor¬ 
ney  General,  the  Secretary  of  Agricul¬ 
ture,  the  Secretary  of  Transportation, 
the  Secretary  of  State,  the  Secretary 
of  Defense,  the  Secretary  of  Health, 
Education,  and  Welfare,  the  Chairman 
of  the  Council  on  Environmental 
Quality,  the  Chairman  of  the  Federal 
Council  on  the  Arts  and  Humanities, 
the  Architect  of  the  Capitol,  the  Sec¬ 
retary  of  the  Smithsonian  Institution, 
the  Chairman  of  the  National  Trust 
for  Historic  Preservation,  the  Presi¬ 
dent  of  the  National  Conference  of 
State  Historic  Preservation  Officers,- 
and  12  citizen  members  from  outside 
the  Federal  Government  appointed 
for  five-year  terms  by  the  President  on 
the  basis  of  their  interest  and  experi¬ 
ence  in  the  matters  to  be  considered 
by  the  Council. 

(b)  The  Council  protects  properties 
of  historical,  architectural,  archeologi¬ 
cal,  and  cultural  significance  at  the  na- 
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tional.  State,  and  local  level  by  review¬ 
ing  and  commenting  on  Federal  ac¬ 
tions  affecting  National  Register  and 
eligible  properties  in  accordance  with 
the  following  authorities: 

(1)  Section  106  of  the  National  His¬ 
toric  Preservation  Act.  Section  106  re¬ 
quires  that  Federal  agencies  with 
direct  or  indirect  jurisdiction  over  a 
Federal,  federally  assisted  or  federally 
licensed  undertaking  afford  the  Coun¬ 
cil  a  reasonable  opportunity  for  com¬ 
ment  on  such  undertakings  that  affect 
properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  prior  to  the  agency’s 
approval  of  any  such  undertaking. 

(2)  Section  1(3)  of  Executive  Order 
11593,  May  13,  1971,  "Protection  and 
Enhancement  of  the  Cultural  Environ¬ 
ment.”  Section  1(3)  requires  that  Fed¬ 
eral  agencies,  in  consultation  with  the 
Council,  institute  procedures  to  assure 
that  their  plans  and  programs  contrib¬ 
ute  to  the  preservation  and  enhance¬ 
ment  of  non-federally  owned  historic 
and  cultural  properties. 

(3)  Section  2(b)  of  Executive  Order 
11593,  May  13,  1971,  "Protection  and 
Enhancement  of  the  Cultural  Environ¬ 
ment.”  Federal  agencies  are  required 
by  Section  2(a)  of  the  Executive  Order 
to  locate,  inventory,  and  nominate 
properties  under  their  jurisdiction  or 
control  to  the  National  Register.  Until 
such  processes  are  complete.  Federal 
agencies  must  provide  the  Council  an 
opportunity  to  comment  on  proposals 
for  the  transfer,  sale,  demolition,  or 
substantial  alteration  of  federally 
owned  properties  eligible  for  inclusion 
in  the  National  Register. 

(4)  The  President’s  Memorandum  on 
Environmental  Quality  and  Water  Re¬ 
sources  Management.  The  Memoran¬ 
dum  directs  the  Council  to  issue  final 
regulations  under  the  National  Histor¬ 
ic  Preservation  Act  by  March  1,  1979, 
and  further  directs  Federal  agencies 
with  water  resource  responsibilities 
and  programs  to  publish  procedures 
implementing  the  Act  not  later  than 
three  months  after  promulgation  of 
final  regulations  by  the  Council.  Fed¬ 
eral  agencies'  procedures  are  to  be  re¬ 
viewed  and,  if  they  are  consistent  with 
the  Council’s  regulations,  approved  by 
the  Council  within  60  days  and  pub¬ 
lished  in  final  form. 

§  800.2  Definitions. 

As  used  in  these  regulations: 

(a)  "National  Historic  Preservation 
Act”  means  Pub.  L.  89-665,  approved 
October  15,  1966,  an  "Act  to  establish 
a  program  for  the  preservation  of  ad¬ 
ditional  historic  properties  throughout 
the  Nation  and  for  other  purposes” 
(80  Stat.  915,  16  U.S.C.  470.  as  amend¬ 
ed;  84  Stat.  204  (1970),  87  Stat.  139 
(1973),  90  Stat.  1320  (1976),  92  Stat. 
3467  (1978)),  hereinafter  referred  to  as 
“the  Act.” 
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(b)  “Executive  Order”  means  Execu¬ 
tive  Order  11593,  May  13,.  1971,  “Pro¬ 
tection  and  Enhancement  of  the  Cul¬ 
tural  Environment”  (36  FR  8921,  16 
U.S.C.  470). 

(c)  “Undertaking”  means  any  Feder¬ 
al.  federally  assisted  or  federally  li¬ 
censed  action,  activity,  or  program  or 
the  approval,  sanction,  assistance,  or 
support  of  any  non-Federal  action,  ac¬ 
tivity,  or  program.  Undertakings  in¬ 
clude  new  and  continuing  projects  and 
program  activities  (or  elements  of 
such  activities  not  previously  consid¬ 
ered  under  Section  106  or  Executive 
Order  11593)  that  are:  (1)  Directly  un¬ 
dertaken  by  Federal  agencies;  (2)  sup¬ 
ported  in  whole  or  in  part  through 
Federal  contracts,  grants,  subsidies, 
loans,  loan  guarantees,  or  other  forms 
of  direct  and  indirect  funding  assist¬ 
ance;-  (3)  carried  out  pursuant  to  a 
Federal  lease,  permit,  license,  certifi¬ 
cate,  approval,  or  other  form  of  enti¬ 
tlement  or  permission;  or,  (4)  proposed 
by  a  Federal  agency  for  Congressional 
authorization  or  appropriation.  Site- 
specific  undertakings  affect  areas  and 
properties  that  are  capable  of  being 
identified  at  the  time  of  approval  by 
the  Federal  agency.  Non-site-specific 
undertakings  have  effects  that  can  be 
anticipated  on  National  Register  and 
eligible  properties  but  cannot  be  iden¬ 
tified  in  terms  of  specific  geographical 
areas  or  properties  at  the  time  of  Fed¬ 
eral  approval.  Non-site-specific  under¬ 
takings  include  Federal  approval  of 
State  plans  pursuant  to  Federal  legis¬ 
lation,  development  of  comprehensive 
or  area-wide  plans,  agency  recommen¬ 
dations  for  legislation  and  the  estab¬ 
lishment  or  modification  of  regula¬ 
tions  and  planning  guidelines. 

(d)  "National  Register”  means  the 
National  Register  of  Historic  Places.  It 
is  a  register  of  districts,  sites,  build¬ 
ings,  structures,  and  objects  of  nation¬ 
al,  State,  or  local  significance  in 
American  history,  architecture,  ar¬ 
cheology,  and  culture  that  is  expanded 
and  maintained  by  the  Secretary  of 
the  Interior  under  authority  of  section 
2(b)  of  the  Historic  Sites  Act  of  1935 
(49  Stat.  666,  16  U.S.C.  461)  and  Sec¬ 
tion  101(a)(1)  of  the  National  Historic 
Preservation  Act  implemented 
through  36  CFR  Part  60.  The  National 
Register  is  published  in  its  entirety  in 
the  Federal  Register  each  year  in 
February.  Addenda  are  usually  pub¬ 
lished  on  the  first  Tuesday  of  each 
month. 

(e)  "National  Register  property” 
means  a  district,  site,  building,  struc¬ 
ture.  or  object  Included  in  the  Nation¬ 
al  Register. 

(f)  "Eligible  property”  means  any 
district,  site,  building,  structure,  or 
object  that  meets  the  National  Regis¬ 
ter  Criteria. 

(g)  “National  Register  Criteria” 
means  the  criteria  established  by  the 
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Secretary  of  the  Interior  to  evaluate 
properties  to  determine  whether  they 
„are  eligible  for  inclusion  in  the  Nation¬ 
al  Register.  (See  36  CFR  60.6.) 

(h)  "Decision”  means  the  exercise  of 
or  the  opportunity  to  exercise  discre¬ 
tionary  authority  by  a  Federal  agency 
at  any  stage  of  an  undertaking  where 
alterations  might  be  made  in  the  un¬ 
dertaking  to  modify  its  impact  upon 
National  Register  and  eligible  proper¬ 
ties. 

(i)  “Agency  Official”  means  the  head 
of  the  Federal  agency  having  responsi¬ 
bility  for  the  undertaking  or  a  desig-' 
nee  authorized  to  act  for  the  Agency 
Official. 

(j)  “Council”  means  the  Advisory 
Council  on  Historic  Preservation  as  es¬ 
tablished  by  Title  II  of  the  Act. 

(k)  “Chairman”  means  the  Chair¬ 
man  of  the  Advisory  Council  on  His¬ 
toric  Preservation  or  a  member  desig¬ 
nated  to  act  for  the  Chairman. 

(l)  "Executive  Director”  means  the 
Executive  Director  of  the  Advisory 
Council  on  Historic  Preservation  as  es¬ 
tablished  by  Section  205  of  the  Act,  or 
a  designee  authorized  to  act  for  the 
Executive  Director. 

(m)  “State  Historic  Preservation  Of¬ 
ficer”  means  the  official,  who  is  re¬ 
sponsible  for  administering  the  Act 
vrfthin  the  State  or  jurisdiction,  or  a 
designated  representative  authorized 
to  act  for  the  State  Historic  Preserva¬ 
tion  Officer.  These  officers  are  ap¬ 
pointed  pursuant  to  36  CFR  Part  61.2 
by  the  Governors  of  the  50  States. 
Guam,  American  Samoa,  the  Com¬ 
monwealth  of  Puerto  Rico,  the  Virgin 
Islands,  the  Trust  Territory  of  the  Pa¬ 
cific  Islands,  the  Commonwealth  of 
the  Mariana  Islands,  and  the  Mayor  of 
the  District  of  Columbia. 

(n)  "Secretary”  means  the  Secretary 
of  the  Interior  or  a  designee  author¬ 
ized  to  carry  out  the  historic  preserva¬ 
tion  responsibilities  of  the  Secretary 
under  the  Act.  Executive  Order  11593, 
and  related  authorities. 

(o)  “Area  of  the  undertaking’s  po¬ 
tential  environmental  impact”  means 
that  geographical  area  within  which 
direct  and  indirect  effects  generated 
by  the  undertaking  could  reasonably 
be  expected  to  occur  and  thus  cause  a 
change  in  the  historical,  architectural, 
archeological,  or  cultural  qualities  pos¬ 
sessed  by  a  National  Register  or  eligi¬ 
ble  property.  The  boundaries  of  such 
area  should  be  determined  by  the 
Agency  Official  in  consultation  with 
the  State  Historic  Preservation  Officer 
as  early  as  possible  in  the  planning  of 
the  undertaking. 

(p)  "Consulting  parties”  means  the 
Agency  Official,  the  State  Historic 
Preservation  Officer,  and  the  Execu¬ 
tive  Director. 
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§  800.3  Criteria  of  effect  and  adverse 
effect. 

The  following  criteria  shall  be  used 
to  determine  whether  an  undertaking 
has  an  effect  or  an  adverse  effect  in 
accordance  with  these  regulations. 

(a)  Criteria  of  Effect  The  effect  of  a 
Federal,  federally  assisted  or  federally 
licensed  undertaking  on  a  National 
Register  or  eligible  property  is  evalu¬ 
ated  in  the  context  of  the  historical, 
architectural,  archeological,  or  cultur¬ 
al  signficance  possessed  by  the  proper¬ 
ty.  An  undertaking  shall  be  considered 
to  have  an  effect  whenever  any  condi¬ 
tion  of  the  undertaking  causes  or  may 
cause  any  change,  beneficial  or  ad¬ 
verse,  in  the  quality  of  the  historical, 
architectural,  archeological,  or  cultur¬ 
al  characteristics  that  qualify  the 
property  to  meet  the  criteria  of  the 
National  Register,  An  effect  occurs 
when  an  undertaking  changes  the  in¬ 
tegrity  of  location,  design,  setting,  ma¬ 
terials,  workmanship,  feeling,  or  asso¬ 
ciation  of  the  property  that  contrib¬ 
utes  to  its  significance  in  accordance 
with  the  National  Register  criteria.  An 
effect  may  be  direct  or  indirect.  Direct 
effects  are  caused  by  the  undertaking 
and  occur  at  the  same  time  and  place. 
Indirect  effects  include  those  caused 
by  the  undertaking  that  are  later  in 
time  or  farther  removed  in  distance, 
but  are  still  reasonably  foreseeable. 
Such  effects  may  include  changes  in 
the  pattern  of  land  use,  population 
density  or  growth  rate  that  may  affect 
on  properties  of  historical,  architec¬ 
tural,  archeological,  or  cultural  signifi¬ 
cance. 

(b)  Criteria  of  Adverse  Effect  Ad¬ 
verse  effects  on  National  Register  or 
eligible  properties  may  occur  under 
conditions  which  include  but  are  not 
limited  to: 

(1)  Destruction  or  alteration  of  all  or 
part  of  a  property; 

(2)  Isolation  from  or  alteration  of 
the  property's  surrounding  environ¬ 
ment; 

(3)  Introduction  of  visual,  audible,  or 
atmospheric  elements  that  are  out  of 
character  with  the  property  or  alter 
its  setting; 

(4)  Neglect  of  a  property  resulting  in 
its  deterioration  or  destruction. 

(5)  Transfer  or  sale  of  a  property 
without  adequate  conditions  or  restric¬ 
tions  regarding  preservation,  mainte¬ 
nance,  or  use. 

Review  of  Individual  Undertakings 

§  800.4  Federal  Agency  responsibilities. 

As  early  as  possible  before  an  agency 
makes  a  final  decision  concerning  an 
undertaking  and  in  any  event  prior  to 
taking  any  action  that  would  foreclose 
alternatives  or  the  Council’s  ability  to 
comment,  the  Agency  Official  shall 
take  the  following  steps  to  comply 
with  the  requirements  of  Section  106 


of  the  National  Historic  Preservation 
Act  and  Section  2(b)  of  Executive 
Order  11593.  It  is  the  primary  respon¬ 
sibility  of  each  Agency  Official  re¬ 
questing  Council  comments  to  conduct 
the  appropriate  studies  and  to  provide 
the  information  necessary  for  an  ade¬ 
quate  review  of  the  effect  a  proposed 
undertaking  may  have  on  a  National 
Register  or  eligible  property,  as  well  as 
the  information  necessary  for  ade¬ 
quate  consideration  of  modifications 
or  alterations  to  the  proposed  under¬ 
taking  that  could  avoid,  mitigate,  or 
minimize  any  adverse  effects.  It  is  the 
responsibility  of  each  Agency  Official 
requesting  consultation  with  a  State 
Historic  Preservation  Officer  under 
this  section  to  provide  the  information 
that  is  necessary  to  make  an  informed 
and  reasonable  evaluation  of  whether 
a  property  meets  National  Register 
criteria  and  to  determine  the  effect  of 
a  proposed  undertaking  on  a  National 
Register  or  eligible  property.  Al¬ 
though  a  Federal  agency  may  require 
non-Federal  parties  to  undertake  cer¬ 
tain  steps  required  by  these  regula¬ 
tions  as  a  prerequisite  to  Federal 
action  and  may  authorize  non-Federal 
participation  under  this  section  and  in 
the  consultation  process  under  Section 
800.6  pursuant  to  approved  counter¬ 
part  regulations,  the  ultimate  respon¬ 
sibility  for  compliance  with  these  reg¬ 
ulations  remains  with  the  Federal 
agency  and  cannot  be  delegated  by  it. 

(a)  Identification  of  National  Regis¬ 
ter  and  Eligible  Properties.  It  is  the  re¬ 
sponsibility  of  each  Federal  agency  to 
identify  or  cause  to  be  identified  any 
National  Register  or  eligible  property 
that  is  located  within  the  area  of  the 
undertaking’s  potential  environmental 
impact  and  that  may  be  affected  by 
the  undertaking. 

(1)  The  Agency  Official  shall  consult 
the  State  Historic  Preservation  Offi¬ 
cer,  the  published  lists  of  National 
Register  and  eligible  properties,  public 
records,  and  other  individuals  or  orga¬ 
nizations  with  historical  and  cultural 
expertise,  as  appropriate,  to  determine 
what  historic  and  cultural  properties 
are  known  to  be  within  the  area  of  the 
undertaking’s  potential  environmental 
impact.  The  State  Historic  Preserva¬ 
tion  Officer  should  provide  the 
Agency  Official  with  any  information 
available  on  known  historic  and  cul¬ 
tural  properties  identified  in  the  area 
(whether  on  the  National  Register  or 
not),  information  on  any  previous  sur¬ 
veys  performed  and  an  evaluation  of 
their  quality,  a  recommendation  as  to 
the  need  for  a  survey  of  historic  and 
cultural  properties,  and  recommenda¬ 
tions  as  to  the  type  of  survey  and/or 
survey  methods  should  a  survey  be 
recommended,  and  recommendations 
on  boundaries  of  such  surveys. 

(2)  The  Agency  Official  shall,  after 
due  consideration  of  the  Information 


obtained  pursuant  to  §  800.4(a)(1),  de¬ 
termine  what  further  actions  are  nec¬ 
essary  to  discharge  the  agency’s  af¬ 
firmative  responsibilities  to  locate  and 
Identify  eligible  properties  that  are 
within  the  area  of  the  undertaking’s 
potential  environmental  impact  and 
that  may  be  affected  by  the  undertak¬ 
ing.  Such  actions  may  include  a  pro¬ 
fessional  cultural  resource  survey  of 
the  environmental  impact  area,  or 
parts  of  the  area,  if  the  area  has  not 
previously  been  adequately  surveyed. 
The  recommendations  of  the  State 
Historic  Preservation  Officer  should 
be  followed  in  this  matter. 

(3)  The  Agency  Official,  in  consulta¬ 
tion  with  the  State  Historic  Preserva¬ 
tion  Officer,  shall  apply  the  National 
Register  criteria  to  all  properties  that 
may  possess  any  historical,  architec¬ 
tural,  archeological,  or  cultural  value 
located  within  the  area  of  the  under¬ 
taking’s  potential  environmental 
impact.  If  either  the  Agency  Official 
or  the  State  Historic  Preservation  Of¬ 
ficer  finds  that  a  property  meets  the 
National  Register  Criteria  or  a  ques¬ 
tion  exists  as  to  whether  a  property 
meets  the  Criteria,  the  Agency  Official 
shall  request  a  determination  of  eligi¬ 
bility  from  the  Secretary  of  the  Interi¬ 
or  in  accordance  with  36  CFR  Part  63. 
The  opinion  of  the  Secretary  respect¬ 
ing  the  eligibility  of  a  property  shall 
be  conclusive  for  the  purposes  of  these 
regulations.  If  the  Agency  Official  and 
the  State  Historic  Preservation  Officer 
agree  that  no  Identified  property 
meets  the  Criteria,  the  Agency  Official 
shall  document  this  finding  and, 
unless  the  Secretary  has  otherwise 
made  a  determination  of  eligibility 
under  36  CFR  Part  63,  may  proceed 
with  the  undertaking. 

(4)  The  Agency  Official  shall  com¬ 
plete  the  preceding  steps  prior  to  re¬ 
questing  the  Council’s  comments  pur¬ 
suant  to  Section  800.4(b)-(d).  The 
Agency  Official  may,  however,  initiate 
a  request  for  the  Council’s  comments 
simultaneously  with  a  request  for  a  de¬ 
termination  of  eligibility  from  the  Sec¬ 
retary  when  the  Agency  Official  and 
the  State  Historic  Preservation  Officer 
agree  that  a  property  meets  the  Na¬ 
tional  Register  Criteria.  Before  the 
Council  completes  action  pursuant  to 
§800.6,  the  Secretary  must  find  the 
property  eligible  for  inclusion  in  the 
National  Register. 

(b)  Determination  of  Effect  For 
each  National  Register  or  eligible 
property  that  is  located  within  the 
area  of  the  undertaking’s  potential  en¬ 
vironmental  impact,  the  Agency  Offi¬ 
cial,  in  consultation  with  the  State 
Historic  Preservation  Officer,  shall 
apply  the  Criteria  of  Effect, 
(§  800.3(a)),  to  determine  whether  the 
undertaking  will  have  an  effect  upon 
the  historical,  architectural,  archeo¬ 
logical,  or  cultural  characteristics  of 
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the  property  that  qualified  it  to  meet 
National  Register  Criteria. 

(1)  No  Effect  If  the  Agency  Official, 
in  consultation  with  the  State  Historic 
Preservation  Officer,  finds  that  the 
undertaking  will  not  affect  these  char¬ 
acteristics,  the  undertaking  may  pro¬ 
ceed.  The  Agency  Official  shall  docu¬ 
ment  each  Determination  of  No 
Effect,  which  shall  be  available  for 
public  inspection.  If  the  State  Historic 
Preservation  Officer  objects  or  other 
timely  objection  is  made  to  the  Execu¬ 
tive  Director  to  an  Agency  Official’s 
Determination  of  No  Effect,  the  Ex¬ 
ecutive  Director  may  review  the  Deter¬ 
mination  and  advise  the  Agency  Offi¬ 
cial.  the  State  Historic  Preservation 
Officer  and  any  objecting  party  of  the 
findings  within  15  days. 

(2)  Effect  determined.  If  the  Agency 
Official  or  the  Executive  Director 
finds  that  the  undertaking  will  have 
an  effect  upon  these  characteristics, 
the  Agency  Official,  in  consultation 
with  the  State  Historic  Preservation 
Officer,  shall  apply  the  Criteria  of  Ad¬ 
verse  Effect,  set  forth  in  section 
800.3(b),  to  determine  whether  the 
effect  of  the  undertaking  may  be  ad¬ 
verse. 

(c)  Determinations  of  no  adverse 
effect  If  the  Agency  Official,  in  con¬ 
sultation  with  the  State  Historic  Pres¬ 
ervation  Officer,  finds  the  effect  on 
the  historical,  architectural,  archeo¬ 
logical.  or  cultural  characteristics  of 
the  property  not  to  be  adverse,  the 
Agency  Official  shall  forward  ade¬ 
quate  documentation  (See  (800.13(a)) 
of  the  Determination,  including  writ¬ 
ten  evidence  of  the  views  of  the  State 
Historic  Preservation  Officer,  to  the 
Executive  Director  for  review  in  ac¬ 
cordance  with  Section  800.6.  If  the 
State  Historic  Preservation  Officer 
fails  to  respond  to  an  Agency  Official’s 
request  as  provided  in  Section  800.5, 
the  Agency  Official  shall  include  evi¬ 
dence  of  having  contacted  the  State 
Historic  Preservation  Ofiicer. 

(d)  Adverse  effect  determination.  If 
the  Agency  Official  finds  the  effect  on 
the  historical,  architectural,  archeo¬ 
logical.  or  cultural  characteristics  of 
the  property  to  be  adverse,  or  if  the 
Executive  Director  does  not  accept  an 
Agency  Official’s  Determination  of  No 
Adverse  Effect  pursuant  to  review 
under  Section  800.6,  the  Agency  Offi¬ 
cial  shall: 

(1)  Prepare  and  submit  a  Prelimi¬ 
nary  Case  Report  requesting  the  com¬ 
ments  of  the  Council  (See  S  800.13(b)), 

(2)  Notify  the  State  Historic  Preser¬ 
vation  Officer  of  this  request,  and 

(3)  Proceed  with  the  consultation 
process  set  forth  in  9  800.6. 

(e)  Suspense  of  action.  Until  the 
Council  issues  its  comments  under 
these  regulations,  good  faith  consulta¬ 
tion  shall  preclude  a  Federal  agency 
from  taking  or  sanctioning  any  action 


or  making  any  irreversible  or  irretriev¬ 
able  commitment  that  could  result  in 
an  adverse  effect  on  a  National  Regis¬ 
ter  or  eligible  property  or  that  would 
foreclose  the  consideration  of  modifi¬ 
cations  or  alternatives  to  the  proposed 
undertaking  that  could  avoid,  miti¬ 
gate.  or  minimize  such  adverse  effects. 

§  800.5  State  Historic  Preservation  Officer 
responsibilities. 

(a)  The  State  Historic  Preservation 
Officer  should  participate  in  the 
review  process  established  by  these 
regulations  whenever  it  concerns  an 
undertaking  located  within  the  State 
Historic  Preservation  Officer’s  juris¬ 
diction. 

(b)  Unless  a  longer  time  is  agreed  to 
by  the  Agency  Official,  the  failure  of  a 
State  Historic  Preservation  Officer  to 
respond  to  an  Ageny  Official’s  request 
for  consultation  under  Section  800.4 
within  30  days  after  receipt  shall  not 
prohibit  the  Agency  Official  from  pro¬ 
ceeding  with  the  review  process  under 
these  regulations. 

(c)  The  State  Historic  Preservation 
Officer,  with  the  Agency  Official  and 
the  Executive  Director,  should  partici¬ 
pate  in  any  consultation  under 
§800.6(b)  and  sign  any  Memorandum 
of  Agreement  developed  under 
9  800.6(c)  of  these  regulations.  Failure 
of  a  State  Historic  Preservation  Offi¬ 
cer  to  participate  in  a  consultation 
under  9  800.6(b)  or  to  sign  a  Memoran¬ 
dum  of  Agreement  as  provided  in 
9800.6(cXl)  within  30  days  of  receipt 
without  notifying  the  Executive  Direc¬ 
tor  and  the  Agency  Official  that  the 
State  Historic  Preservation  Officer 
disagrees  with  the  terms  of  the  Agree¬ 
ment  shall  not  prohibit  the  Executive 
Director  and  the  Agency  Official  from 
concluding  the  Agreement  and  having 
it  ratified  by  the  Chairman  in  accord¬ 
ance  with  9  800.6(c)(2). 

9  800.6  Council  comments. 

The  following  subsections  specify 
how  the  Council  will  respond  to  Feder¬ 
al  agency  requests  for  the  Council’s 
comments  required  to  satisfy  an  agen¬ 
cy’s  responsibilities  under  Section  106 
of  the  Act  and  Section  2(b)  of  the  Ex¬ 
ecutive  Order. 

(a)  Response  to  determinations  of  no 
adverse  effect  (1)  Upon  receipt  of  a 
Determination  of  No  Adverse  Effect 
from  an  Agency  Official,  the  Execu¬ 
tive  Director  will  review  the  Determi¬ 
nation  and  supporting  documentation. 
Normally,  the  Executive  Director  will 
concur  without  delay.  If  the  documen¬ 
tation  is  not  adequate,  the  Executive 
Director  will  so  inform  the  Agency  Of¬ 
ficial  within  15  days.  Unless  the  Ex¬ 
ecutive  Director  objects  to  the  Deter¬ 
mination  within  30  days  after  receipt 
of  an  adequately  documented  Deter¬ 
mination,  the  Agency  Official  will  be 
considered  to  have  satisfied  the  agen¬ 


cy’s  responsibilities  under  Section  106 
of  the  Act,  Section  2(b)  of  the  Execu¬ 
tive  Order,  and  these  regulations,  and 
may  proceed  with  the  undertaking. 

(2)  If  the  Executive  Director  objects 
to  a  Determination  of  No  Adverse 
Effect,  the  Executive  Director  shall 
specify  the  basis  for  the  objection  and 
may  specify  conditions  which  will 
eliminate  the  objection.  As  appropri¬ 
ate,  the  Executive  Director  may  con¬ 
sult  the  Agency  Official,  the  State 
Historic  Preservation  Officer,  and 
other  interested  parties  in  specifying 
conditions.  If  the  Agency  Official  ac¬ 
cepts  the  conditions  in  writing,  the 
conditions  will  be  incorporated  into 
the  agency’s  Determination  and  the 
Executive  Director’s  objection  will  be 
withdrawn.  The  Agency  Official  then 
will  be  considered  to  have  satisfied  the 
agency’s  responsibilities  under  Section 
106  of  the  Act,  Section  2(b)  of  the  Ex¬ 
ecutive  Order,  and  these  regulations, 
and  may  proceed  with  the  undertak¬ 
ing. 

(3)  If  the  Agency  Official  does  not 
accept  the  Executive  Director’s  condi¬ 
tions  or  if  the  Executive  Director  ob¬ 
jects  to  a  Determination  of  No  Ad¬ 
verse  Effect  without  specifying  condi¬ 
tions  that  would  remove  the  objection, 
the  Executive  Director  shall  initiate 
the  consultation  process  pursuant  to 
9  800.6(b). 

(b)  Consultation  Process.  The 
Agency  Official,  the  State  Historic 
Preservation  Officer,  and  the  Execu¬ 
tive  Director  shall  be  the  consulting 
parties  to  consider  feasible  and  pru¬ 
dent  alternatives  to  the  undertaking 
that  could  avoid,  mitigate,  or  minimize 
adverse  effects  on  a  National  Register 
or  eligible  property.  When  an  under¬ 
taking  involves  more  than  one  Federal 
agency,  these  agencies  may.  upon  noti¬ 
fication  to  the  Executive  Director,  co¬ 
ordinate  their  consultation  responsi¬ 
bilities  through  a  single  lead  agency. 
Grantees,  permittees,  licensees,  or 
other  parties  in  interest,  and  repre¬ 
sentatives  of  national.  State,  or  local 
units  of  government  and  public  and 
private  organizations,  may  be  invited 
by  the  consulting  parties  to  partici¬ 
pate  in  the  consultation  process. 

(1)  Preliminary  Case  Report  The 
Agency  Official  shall  provide  copies  of 
the  report  to  the  consulting  parties  at 
the  initiation  of  the  consultation  and 
make  it  readily  available  for  public  in¬ 
spection. 

(2)  On-site  inspection.  At  the  re¬ 
quest  of  any  of  the  consulting  parties, 
the  Agency  Official  shall  conduct  an 
on-site  inspection. 

(3)  Public  Information  Meeting.  At 
the  request  of  any  of  the  consulting 
parties,  the  Executive  Director  shall 
conduct  a  meeting  open  to  the  public, 
where  representatives  of  national. 
State,  or  local  units  of  government, 
representatives  of  public  or  private  or- 
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ganizations,  and  interested  citizens 
may  receive  information  and  express 
their  views  on  the  undertaking,  its  ef¬ 
fects  on  the  National  Register  or  eligi¬ 
ble  property,  and  alternate  courses  of 
action  that  could  avoid,  mitigate,  or 
minimize  any  adverse  effects  on  such 
properties.  The  Agency  Official  shall 
provide  adequate  facilities  for  the 
meeting  near  the  site  of  the  undertak¬ 
ing  and  shall  afford  appropriate  notice 
to  the  public,  generally  at  least  15 
days  in  advance  of  the  meeting. 

(4)  Consideration  of  Alternatives. 
Upon  review  of  the  proposed  under¬ 
taking  and  after  any  on-site  inspection 
or  public  information  meeting,  the 
consulting  parties  shall  determine 
whether  there  are  feasible  and  pru¬ 
dent  alternatives  to  avoid  the  adverse 
effects  on  National  Register  or  eligible 
property.  If  the  consulting  parties 
cannot  agree  on  an  alternative  to 
avoid,  they  shall  consult  further  to  de¬ 
termine  if  there  are  alternatives  that 
could  satisfactorily  mitigate  the  ad¬ 
verse  effects. 

(5)  Avoidance  or  Satisfactory  Miti¬ 
gation  of  Adverse  Effect.  If  the  con¬ 
sulting  parties  agree  upon  a  feasible 
and  prudent  alternative  to  avoid  or 
satisfactorily  mitigate  the  adverse  ef¬ 
fects  of  the  undertaking  on  the  Na¬ 
tional  Register  or  eligible  property, 
they  shall  execute  a  Memorandum  of 
Agreement  in  accordance  with 
§  800.6(c)  specifying  how  the  undertak¬ 
ing  will  proceed  to  avoid  or  mitigate 
the  adverse  effect. 

(6)  Acceptance  of  Adverse  Effect.  If 
the  consulting  parties  determine  that 
there  are  no  feasible  and  prudent  al¬ 
ternatives  that  could  avoid  or  satisfac¬ 
torily  mitigate  the  adverse  effects  and 
agree  that  it  is  in  the  public  interest  to 
proceed  with  the  proposed  undertak¬ 
ing,  they  shall  execute  a  Memoran¬ 
dum  of  Agreement  in  accordance  with 
§800.6(0  acknowledging  this  determi¬ 
nation  and  specifying  any  recording, 
salvage,  or  other  measures  to  minimize 
the  adverse  effects  that  shall  be  taken 
before  the  undertaking  proceeds. 

(7)  Failure  to  Agree.  Upon  the  failure 
of  the  consulting  parties  to  agree  upon 
the  terms  for  a  Memorandum  of 
Agreement,  or  upon  notice  of  such 
failure  by  any  of  the  consulting  par¬ 
ties  to  the  Executive  Director,  the  Ex¬ 
ecutive  Director  shall  notify  the 
Chairman  within  fifteen  days  and 
shall  recommend  whether  or  not  the 
matter  should  be  scheduled  for  consid¬ 
eration  at  a  Council  meeting.  The 
Agency  Official  and  the  State  Historic 
Preservation  Officer  shall  be  notified 
in  writing  of  the  Executive  Director’s 
recommendation. 

(c)  Memorandum  of  Agreement— (1) 
Preparation  of  Memorandum  of  Agree¬ 
ment.  It  shall  be  the  responsibility  of 
the  Executive  Director  to  prepare 
each  Memorandum  of  Agreement  re¬ 


quired  under  these  regulations.  Unless 
otherwise  requested  by  the  Executive 
Director,  the  Agency  Official  shall 
prepare  a  proposal  for  inclusion  in  the 
Agreement  that  details  the  actions 
agreed  upon  by  the  consulting  parties 
to  be  taken  to  avoid,  satisfactorily 
mitigate,  or  accept  the  adverse  effects 
on  the  property.  The  State  Historic 
preservation  Officer’s  written  concur¬ 
rence  shall  be  included  in  this  propos¬ 
al  by  the  Agency  Official.  If  the  Ex¬ 
ecutive  Director  determines  that  the 
proposal  represents  the  agreement  of 
the  consulting  parties,  he  shall  within 
10  days  forward  it  as  a  Memorandum 
of  Agreement  to  the  Chairman  for 
ratification  pursuant  to  §  800.6(c)(2). 
If  the  Executive  Director  determines 
that  the  proposal  does  not  adequately 
represent  the  agreement  reached  by 
the  consulting  parties,  it  may  be  re¬ 
turned  to  the  Agency  Official,  or  a 
Memorandum  of  Agreement  revising 
the  proposal  may  be  submitted  to  the 
Agency  Official  and  the  State  Historic 
Preservation  Officer.  As  appropriate 
other  parties  in  interest  may  be  invit¬ 
ed  by  the  consulting  parties  to  indi¬ 
cate  their  concurrence  with  the  pro¬ 
posal  or  to  be  a  signatory  to  the  Agree¬ 
ment. 

(2)  Review  of  Memorandum  of  Agree¬ 
ment.  Upon  receipt  of  an  executed 
Memorandum  of  Agreement,  the 
Chairman  shall  institute  a  30-day 
review  period.  Unless  the  Chairman 
notifies  the  Agency  Official  that  the 
matter  has  been  placed  on  the  agenda 
for  consideration  at  a  Council  meeting, 
the  Agreement  shall  become  final 
when  ratified  by  the  Chairman  or 
upon  the  expiration  of  the  30-day 
review  period  with  no  action  taken. 
Copies  will  be  provided  to  signatories 
and  notice  of  executed  Memoranda  of 
Agreement  shall  be  published  in  the 
Federal  Register.  The  Memorandum 
of  Agreement  should  be  included  in 
the  final  environmental  impact  state¬ 
ment  prepared  pursuant  to  the  Na¬ 
tional  Environmental  Policy  Act. 

(3)  Effect  of  Memorandum  of  Agree¬ 
ment.  Agreements  duly  executed  in  ac¬ 
cordance  with  these  regulations  shall 
constitute  the  comments  of  the  Coun¬ 
cil  and  shall  evidence  satisfaction  of 
the  Federal  agency’s  responsibilities 
for  the  proposed  undertaking  under 
Section  106  of  the  Act,  Section  2(b)  of 
the  Executive  Order,  and  these  regula¬ 
tions.  Failure  to  carry  out  the  terms  of 
a  Memorandum  of  Agreement  requires 
that  the  Federal  agency  again  request 
the  Council’s  comments  in  accordance 
with  these  regulations.  In  such  in¬ 
stances,  until  the  Council  issues  its 
comments  under  these  regulations  the 
Agency  Official  shall  not  take  or  sanc¬ 
tion  any  action  or  make  any  irrevers¬ 
ible  or  irretrievable  commitment  that 
could  result  in  an  adverse  effect  with 
respect  to  National  Register  or  eligible 


properties  covered  by  the  Agreement 
or  that  would  foreclose  the  Council’s 
consideration  of  modifications  or  al¬ 
ternatives  to  the  proposed  undertak¬ 
ing  that  could  avoid  or  mitigate  the 
adverse  effect. 

(4)  Amendment  of  a  Memorandum  of 
Agreement  If  a  signatory  determines 
that  the  terms  of  the  Memorandum  of 
Agreement  cannot  be  met  or  believes  a 
change  is  necessary,  the  signatory 
shall  immediately  request  the  consult¬ 
ing  parties  to  consider  an  amendment 
of  the  Agreement.  Amendments  will 
be  executed  in  the  same  manner  as  the 
original  Agreement. 

(5)  Report  on  Memorandum  of  Agree¬ 
ment  Within  90  days  after  carrying 
out  the  terms  of  the  Agreement,  the 
Agency  Official  shall  report  to  all  sig¬ 
natories  on  the  actions  taken. 

(d)  Council  Meetings.  The  Council 
does  not  hold  formal  administrative 
hearings  to  develop  its  comments 
under  these  regulations.  Reports  and 
statements  will  be  presented  to  the 
Council  in  open  session  in  accordance 
with  a  prearranged  agenda.  Regular 
meetings  of  the  Council  generally 
occur  quarterly. 

(1)  Response  to  Recommendation  for 
Consideration  at  Council  Meeting. 
Upon  receipt  of  a  notice  and  recom¬ 
mendation  from  the  Executive  Direc¬ 
tor  concerning  consideration  of  a  pro¬ 
posed  undertaking  at  a  Council  meet¬ 
ing,  the  Chairman  shall  determine 
within  15  days  whether  or  not  the  un¬ 
dertaking  will  be  considered  and  shall 
notify  the  Executive  Director,  the 
Agency  Official,  and  the  State  Historic 
Preservation  Officer  of  his  decision. 
The  Agency  Official  shall  and  the 
State  Historic  Preservation  Officer 
should  provide  such  reports  and  infor¬ 
mation  as  may  be  required  to  assist 
the  Chairman  in  this  determination. 

If  the  Chairman  decides  against  con¬ 
sideration  of  the  undertaking  at  a 
Council  meeting,  a  written  summary 
of  the  undertaking,  any  recommenda¬ 
tions  for  action  by  the  Federal  agency, 
and  the  decision  shall  be  sent  to  each 
member  of  the  Council.  The  Chairman 
shall  also  notify  the  Agency  Official 
and  the  State  Historic  Preservation 
Officer  and  other  parties  in  interest  of 
the  decision.  If  three  members  of  the 
Council  object  within  10  days  of  the 
Chairman’s  decision,  the  undertaking 
shall  be  scheduled  for  consideration  at 
a  Council  meeting.  Unless  three  mem¬ 
bers  of  the  Council  object,  the  chair¬ 
man  shall  notify  the  Agency  Official, 
the  State  Historic  Preservation  Offi¬ 
cer,  and  other  parties  in  interest  in 
writing  that  the  undertaking  may  pro¬ 
ceed.  Such  notice  shall  be  evidence  of 
satisfaction  of  the  Federal  agency’s  re¬ 
sponsibilities  for  the  proposed  under¬ 
taking  under  Section  106  of  the  Act, 
Section  2(b)  of  the  Executive  Order, 
and  these  regulations. 
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(2)  Decision  to  Consider  the  Under¬ 
taking.  When  the  Council  will  consid¬ 
er  an  undertaking  at  a  meeting,  the 
Chairman  shall  either  designate  five 
members  as  a  panel  to  hear  the  matter 
on  behalf  of  the  full  Council,  or  sched¬ 
ule  the  matter  for  consideration  by 
the  full  Council. 

(i)  A  panel  shall  consist  of  three 
non-Pederal  members,  one  as  Chair¬ 
man;  and  two  Federal  members,  nei¬ 
ther  of  whom  shall  represent  the  Fed¬ 
eral  agency  involved  in  the  undertak¬ 
ing.  The  panel  shall  meet  to  consider 
the  undertaking  within  30  days  of  the 
Chairman’s  decision  unless  the  Agency 
Official  agrees  to  a  longer  time. 

(ii)  The  full  Council  will  consider  an 
undertaking  at  the  next  regularly 
scheduled  meeting  and  no  less  than  60 
days  from  the  date  of  the  Chairman’s 
decision.  In  exceptional  cases  the 
Chairman  may  schedule  the  matter 
for  consideration  at  a  special  meeting 
of  the  full  Council  to  be  held  less  than 
60  days  from  the  date  of  the  decision. 

(iii)  Prior  to  any  panel  or  full  Coun¬ 
cil  consideration  of  a  matter,  the 
Chairman  will  notify  the  Agency  Offi¬ 
cial  and  the  State  Historic  Preserva¬ 
tion  Officer,  and  other  parties  in  inter¬ 
est  of  the  date  on  which  the  undertak¬ 
ing  will  be  considered.  The  Executive 
Director,  the  Agency  Official,  and  the 
State  Historic  Preservation  Officer 
shall  prepare  reports  in  accordance 
with  $800.13.  Reports  required  from 
the  Agency  Official  and  the  State  His¬ 
toric  Preservation  Officer  must  be  re¬ 
ceived  by  the  Executive  Director  at 
least  21  days  before  any  meeting.  Fail¬ 
ure  by  the  Federal  agency  to  submit 
its  report  may  result  in  postponement 
of  consideration  of  the  undertaking. 

<3)  Meeting  Notice.  Generally,  21 
days  notice  of  all  meetings  involving 
Council  review  of  undertakings  in  ac¬ 
cordance  with  these  regulations  shall 
be  given  by  publication  in  the  Federal 
Register.  In  exceptional  cases,  no  less 
than  7  days  notice  shall  be  given  by 
publication  in  the  Federal  Register. 

(4)  Statements  to  the  Council  An 
agenda  shall  provide  for  oral  state¬ 
ments  from  the  Executive  Director; 
the  Agency  Official;  other  parties  in 
interest;  the  Secretary  of  the  Interior, 
the  State  Historic  Preservation  Offi¬ 
cer,  representatives  of  national.  State, 
or  local  units  of  government,  and  in¬ 
terested  public  and  private  organiza¬ 
tions  and  individuals.  Parties  wishing 
to  make  oral  remarks  should  notify 
the  Executive  Director  at  least  two 
days  in  advance  of  the  meeting.  Par¬ 
ties  wishing  to  have  their  statements 
distributed  to  Council  members  prior 
to  the  meeting  should  send  copies  of 
the  statements  to  the  Executive  Direc¬ 
tor  at  least  7  days  in  advance. 

(5)  Comments  of  the  Council  The 
written  comments  of  the  Council  will 
be  issued  within  15  days  after  a  meet- 
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ing.  Comments  shall  be  made  to  the 
head  of  the  Federal  agency  requesting 
comment  or  having  responsibility  for 
the  undertaking.  Immediately  after 
the  comments  are  made  to  the  Federal 
agency,  the  comments  of  the  Council 
will  be  forwarded  to  the  President  and 
Congress  as  a  special  report  under  au¬ 
thority  of  Section  202(b)  of  the  Act 
and  a  notice  of  availability  will  be  pub¬ 
lished  in  the  Federal  Register.  The 
comments  of  the  Council  shall  be 
available  to  the  State  Historic  Preser¬ 
vation  Officer,  other  parties  in  inter¬ 
est,  and  the  publicGpon  receipt  of  the 
comments  by  the  head  of  the  Federal 
Agency.  The  comments  of  the  Council 
should  be  included  in  the  final  envi¬ 
ronmental  impact  statement  prepared 
pursuant  to  the  National  Environmen¬ 
tal  Policy  Act. 

(6)  Review  of  Panel  Decision.  Upon 
receipt  of  the  panel’s  comments  after 
a  meeting,  the  head  of  the  Federal 
agency  shall  take  these  comments  into 
account  in  reaching  a  decision  in 
regard  to  the  proposed  undertaking.  If 
the  agency  determines  not  to  follow 
the  panel’s  comments,  the  Agency  Of¬ 
ficial  shall  immediately  provide  writ¬ 
ten  notice  of  this  decision  to  the  Coun¬ 
cil.  The  Chairman  may  convene  a 
meeting  of  the  full  Council  to  consider 
the  matter  within  30  days  of  receipt  of 
such  notice.  In  the  interim  period  the 
Agency  Official  shall  not  take  or  sanc¬ 
tion  any  action  or  make  any  irrevers¬ 
ible  or  Irretrievable  commitment  that 
could  result  in  an  adverse  effect  on 
the  National  Register  or  eligible  prop¬ 
erty  or  that  would  foreclose  the  Coun¬ 
cil’s  consideration  of  modifications  or 
alternatives  to  the  proposed  undertak¬ 
ing  that  could  avoid  or  mitigate  the 
adverse  effect.  If  the  Chairman  de¬ 
cides  against  consideration  of  the  pro¬ 
posed  undertaking,  the  consulting  par¬ 
ties  shall  be  immediately  notified  and 
the  undertaking  may  proceed. 

(7)  Agency  Action  in  Response  to 
Council  Comments.  Upon  receipt  of 
the  Council’s  comments  after  a  meet¬ 
ing,  the  head  of  the  Federal  agency 
shall  take  these  comments  into  ac¬ 
count  in  reaching  a  final  decision  in 
regard  to  the  proposed  undertaking. 
When  a  final  decision  regarding  the 
proposed  undertaking  is  reached  by 
the  Federal  agency,  the  Agency  Offi¬ 
cial  shall  submit  a  written  report  to 
the  Council  describing  the  actions 
taken  by  the  Federal  Agency  In  re¬ 
sponse  to  the  Council’s  comments;  the 
actions  taken  by  other  parties  pursu¬ 
ant  to  the  actions  of  the  Federal 
Agency;  and  the  effect  that  such  ac¬ 
tions  will  have  on  the  affected  Nation¬ 
al  Register  or  eligible  property.  Re¬ 
ceipt  of  this  Report  by  the  Chairman 
shall  be  evidence  that  the  agency  has 
satisfied  its  responsibilities  for  the 
proposed  undertaking  under  Section 
106  of  the  Act.  Section  2(b)  of  the  Ex- 
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ecutive  Order  and  these  regulations. 
The  Council  may  issue  a  final  report 
to  the  President  and  Congress  under 
authority  of  Section  202(b)  of  the  Act 
describing  the  actions  taken  by  the 
agency  in  response  to  the  Council’s 
comments  including  recommendations 
for  changes  in  Federal  policy  and  pro¬ 
grams,  as  appropriate. 

(8)  Continuing  Review  Jurisdiction. 
When  the  Council  has  met  and  com¬ 
mented  upon  an  undertaking  that  will 
require  subsequent  site-specific  under¬ 
takings  by  a  Federal  agency,  the 
Council’s  comment  extends  only  to  the 
undertaking  as  reviewed.  The  Agency 
Official  shall  ensure  that  subsequent 
actions  related  to  the  undertaking 
that  have  not  been  considered  by  the 
Council  will  be  submitted  to  the  Coun¬ 
cil  for  review  in  accordance  with  these 
regulations. 

§800.7  Resources  discovered  during  con¬ 
struction. 

(a)  Federal  Agency  Responsibilities. 
If  a  Federal  agency  has  previously  met 
its  responsibilities  for  identified  Na¬ 
tional  Register  and  eligible  properties 
under  Section  106  of  the  Act,  Section 
2(b)  of  the  Executive  Order,  these  reg¬ 
ulations,  and  the  National  Environ¬ 
mental  Policy  Act  (42  U.S.C.  4321  et 
seq.),  and  an  Agency  Official  finds  or 
is  notified  after  conduction  has  start¬ 
ed  that  an  undertaking  will  have  an 
effect  on  a  previously  unidentified  Na¬ 
tional  Register  or  eligible  property, 
the  Federal  agency  may  fulfill  its  re¬ 
sponsibilities  under  Section  106  of  the 
Act,  Section  2(b)  of  the  Executive 
Order,  and  these  regulations,  by  com¬ 
plying  with  the  requirements  of  the 
Archeological  and  Historic  Preserva¬ 
tion  Act  (16  UJS.C.  469(a))  as  imple¬ 
mented  by  the  Secretary,  unless  the 
Secretary  determines  that  the  signifi¬ 
cance  of  the  property,  the  effect,  and 
any  proposed  mitigation  actions  war¬ 
rant  Council  consideration.  If  the  Sec¬ 
retary  determines  the  Council’s  com¬ 
ments  are  warranted,  the  Agency  Offi¬ 
cial  shall  request  the  comments  of  the 
Council. 

(b)  Council  Comments.  Within  30 
days  of  receipt  of  a  request  for  com¬ 
ments  from  an  Agency  Official  under 
this  section,  the  Executive  Director, 
with  the  concurrence  of  the  Chair¬ 
man,  shall  transmit  comments  on 
behalf  of  the  Council  to  the  Agency 
Official  or  the  Chairman  shall  con¬ 
vene  a  meeting  of  the  Council  pursu¬ 
ant  to  $  800.6. 

Federal  Program  Coordination 

§  800.8  Programmatic  Memoranda  of 

Agreement 

(a)  Application.  At  the  request  of  an 
Agency  Official,  the  Council  will  con¬ 
sider  execution  of  a  Programmatic 
Memorandum  of  Agreement  to  fulfill 
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an  agency’s  responsibilities  under  Sec¬ 
tion  106  of  the  Act  and  Section  2(b)  of 
the  Executive  Order  for  a  particular 
program  or  class  of  undertakings  that 
would  otherwise  require  numerous  in¬ 
dividual  requests  for  comments  under 
these  regulations.  Within  30  days  after 
the  request,  the  Executive  Director 
will  notify  the  agency  official  whether 
a  Programmatic  Memoranda  of  Agree¬ 
ment  may  be  used.  Generally,  Pro¬ 
grammatic  Memorandum  of  Agree¬ 
ment  may  be  used  in  the  following 
types  of  situations: 

(1)  Non-site-specific  undertakings, 
including  Federal  approval  of  State 
plans  pursuant  to  Federal  legislation, 
development  of  comprehensive  or 
area-wide  plans,  agency  recommenda¬ 
tions  for  legislation,  and  the  establish¬ 
ment  or  modification  of  regulations 
and  planning  guidelines. 

(2)  Undertakings  that  are  repetitive 
in  nature  and  have  essentially  the 
same  effect  on  National  Register  or 
eligible  properties. 

(3)  Programs  that  are  designed  to 
further  the  preservation  and  enhance¬ 
ment  of  National  Register  or  eligible 
properties. 

(4)  Programs  with  statutory  time 
limits  for  project  application  and  ap¬ 
proval  that  would  not  permit  compli¬ 
ance  with  these  regulations  in  the 
normal  manner. 

(b)  Consultation  Process.  Upon  de¬ 
termination  by  the  Executive  Director 
that  a  Programmatic  Memorandum  of 
Agreement  is  appropriate,  the  Agency 
Official  and  the  Executive  Director 
shall  consult  to  develop  a  Program¬ 
matic  Memorandum  of  Agreement. 
When  the  Agreement  will  affect  a  par¬ 
ticular  State  or  States,  the  appropri¬ 
ate  State  Historic  Preservation  Officer 
may  be  a  party  to  the  consultation. 
When  the  Agreement  involves  issues 
national  in  scope,  the  President  of  the 
National  Conference  of  State  Historic 
Preservation  Officers  or  a  designated 
representative  may  be  a  party  to  the 
consultation.  The  Executive  Director 
may  invite  other  parties,  including 
other  Federal  agencies  with  responsi¬ 
bilities  which  may  be  affected  by  the 
Agreement,  to  participate  in  the  con¬ 
sultation  and  may  hold  a  Public  Infor¬ 
mation  Meeting  (see  §  800.6(b)(3))  on 
the  proposed  Agreement. 

(c)  Preparation  of  the  Agreement.  It 
shall  be  the  responsibility  of  the  Ex¬ 
ecutive  Director  to  prepare  each 
Agreement.  At  least  30  days  before  ex¬ 
ecuting  an  Agreement,  the  Council 
shall  publish  notice  of  the  proposed 
Agreement  in  the  Federal  Register 
inviting  comments  from  Federal, 
State,  and  local  agencies  and  the 
public.  The  Council  will  make  copies 
available  to  interested  parties  and  to 
appropriate  A-95  clearinghouses. 

(d)  Execution  of  the  Agreement. 
After  consideration  of  comments  re¬ 
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ceived  and  completion  of  any  neces¬ 
sary  revisions,  the  Executive  Director, 
the  Agency  Official,  and  other  parties, 
if  appropriate,  shall  sign  the  Agree¬ 
ment  and  it  shall  be  sent  to  the  Chair¬ 
man  for  ratification. 

(e)  Chairman’s  Review.  Upon  receipt 
of  a  signed  Agreement,  the  Chairman 
shall  review  the  Agreement  and  within 
30  days  shall  take  one  of  the  following 
actions: 

(1)  Ratify  the  Agreement,  at  which 
time  it  will  take  effect. 

(2)  Submit  the  Agreement  to  the  full 
Council  for  approval. 

(3)  Disapprove  the  Agreement. 

(f)  Effect  of  the  Agreement  An  ap¬ 
proved  Programmatic  Memorandum 
of  Agreement  shall  constitute  the 
comments  of  the  Council  on  all  indi¬ 
vidual  undertakings  carried  out  pursu¬ 
ant  to  the  terms  of  the  Agreement 
and.  unless  otherwise  provided  by  the 
Agreement,  shall  satisfy  the  agency’s 
responsibilities  under  Section  106  of 
the  Act,  Section  2(b)  of  the  Executive 
Order,  and  these  regulations  for  all 
undertakings  carried  out  in  accord¬ 
ance  with  the  Agreement. 

(g)  Notice.  Notice  of  an  approved 
Programmatic  Agreement  shall  be 
published  by  the  Council  in  the  Feder¬ 
al  Register.  Copies  shall  be  distribut¬ 
ed  through  appropriate  A-95  clearing¬ 
houses  and  the  consulting  parties 
shall  make  copies  readily  available  to 
the  public.  The  Programmatic  Memo¬ 
randum  of  Agreement  should  be  in¬ 
cluded  in  the  final  environmental 
impact  statement  prepared  pursuant 
to  the  National  Environmental  Policy 
Act. 

(h)  Term.  Unless  otherwise  provided 
by  the  Agreement,  duly  executed  Pro¬ 
grammatic  Memorandum  of  Agree¬ 
ment  shall  remain  in  effect  until  re¬ 
voked  by  any  one  of  the  signatories. 
The  Agency  Official  shall  submit  a 
report  annually  to  the  Executive  Di¬ 
rector  and  other  signatories  on  all  ac¬ 
tions  taken  pursuant  to  the  Agree¬ 
ment,  including  any  recommendations 
for  modification  or  termination  of  the 
Agreement.  The  Executive  Director 
and  other  signatories  shall  review  the 
report  and  determine  whether  modifi¬ 
cation  or  termination  of  the  Agree¬ 
ment  is  appropriate. 

§  800.9  Coordination  With  Agency  Re¬ 
quirements  Under  the  National  Envi¬ 
ronmental  Policy  Act  (42  U.S.C.  4321  et 
seq.). 

Section  101(b)(4)  of  the  National  En¬ 
vironmental  Policy  Act  (NEPA)  de¬ 
clares  that  one  objective  of  national 
environmental  policy  is  to  “preserve 
important  historic,  cultural,  and  natu¬ 
ral  aspects  of  our  national  heritage 
and  maintain,  wherever  possible,  an 
environment  which  supports  diversity 
and  variety  of  individual  choice.”  In 
order  to  meet  this  objective.  Federal 


agencies  should  coordinate  NEPA 
compliance  with  the  separate  responsi¬ 
bilities  of  the  National  Historic  Preser¬ 
vation  Act  and  Executive  Order  11593 
to  ensure  that  historic  and  cultural 
properties  are  given  proper  considera¬ 
tion  in  the  preparation  of  environmen¬ 
tal  assessments  and  environmental 
Impact  statements.  Agency  obligations 
pursuant  to  the  National  Historic 
Preservation  Act  and  Executive  Order 
11593  are  independent  from  NEPA  re¬ 
quirements  and  must  be  complied  with 
even  when  an  environmental  impact 
statement  is  not  required.  Agencies 
should  also  be  aware  that  the  thresh¬ 
old  for  compliance  with  Section  106 
and  the  Executive  Order  is  less  than 
that  for  preparation  of  an  environ¬ 
mental  impact  statement.  The  former 
applies  to  any  Federal,  federally  assist¬ 
ed  or  federally  licensed  undertaking 
having  an  effect  on  a  National  Regis¬ 
ter  or  eligible  property,  while  the 
latter  extends  only  to  major  Federal 
actions  significantly  affecting  the 
human  environment.  Where  both 
NEPA  and  the  Act  or  Executive  Order 
are  applicable,  the  Council  on  Envi¬ 
ronmental  Quality,  in  its  National  En¬ 
vironmental  Policy  Act— Regulations 
(40  CFR  1502.25),  directs  that  draft 
environmental  impact  statements  pre¬ 
pared  under  Section  102(2)(C)  of 
NEPA  shall,  to  the  fullest  extent  pos¬ 
sible,  bt  prepared  with  and  integrated 
with  otht r  environmental  impact  anal¬ 
yses  and  related  surveys  and  studies 
required  by  other  authorities— such  as 
the  National  Historic  Preservation  Act 
and  Executive  Order  11593.  Prepara¬ 
tion  of  a  draft  environmental  impact 
statement  may  fulfill  the  require¬ 
ments  for  reports  and  documentation 
under  these  authorities. 

Circulation  of  the  statement  for 
comment  pursuant  to  Section 
102(2)(C)  of  NEPA  shall  constitute  a 
request  for  Council  comments  under 
Section  800.4  of  these  regulations  if 
Federal  agencies  so  request  in  cover 
letters  circulated  with  draft  environ¬ 
mental  impact  statements.  To  coordi¬ 
nate  the  independent  responsibilities 
of  the  Act  and  NEPA,  Federal  agen¬ 
cies  should  undertake  compliance  with 
these  regulations  whenever  National 
Register  or  eligible  properties  may  be 
affected  by  an  undertaking.  The  fol¬ 
lowing  subsections  indicate  the  appro¬ 
priate  means  of  coordinating  the  sub¬ 
stance  and  timing  of  agency  compli¬ 
ance  with  NEPA,  Section  106,  and  Sec¬ 
tion  2(b).  The  Council  will  review 
agency  environmental  impact  state¬ 
ments  in  accordance  with  this  section. 
Adherence  to  these  provisions  will  pro¬ 
vide  Federal  agencies  with  an  ade¬ 
quate  record  of  the  consideration  of 
National  Register  and  eligible  proper¬ 
ties  during  the  planning  process  and 
will  facilitate  the  production  of  a 
single  document  to  meet  the  require- 
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ments  of  NEPA,  Section  106,  Execu¬ 
tive  Order  11593.  and  these  regula¬ 
tions. 

(a)  It  is  normally  intended  that  the 
Section  106/Executive  Order  com¬ 
menting  period  run  concurrently  with 
the  NEPA  review  process.  Initiation  of 
the  consideration  of  historic  and  cul¬ 
tural  resources  should  coincide  with 
the  initiation  of  other  environmental 
reviews.  To  the  maximum  extent  pos¬ 
sible.  agencies  should  reflect  the 
status  of  compliance  with  Section  106, 
the  Executive  Order,  and  these  regula¬ 
tions  in  all  documents  prepared  under 
NEPA  (environmental  assessments, 
draft  environmental  impact  state¬ 
ments,  and  final  environmental  impact 
statements)  to  provide  the  public  with 
the  fullest  and  most  complete  infor¬ 
mation  available  on  effects  on  historic 
and  cultural  resources  and  alternatives 
to  reduce  those  effects.  If  the  com¬ 
menting  process  under  Section  106  and 
the  Executive  Order  is  not  completed 
before  the  final  environmental  impact 
statement  is  issued,  as  with  undertak¬ 
ings  where  subsequent  design  stage  re¬ 
views  occur,  agencies  should  include 
the  council’s  comments  in  any  supple¬ 
mental  statement  that  is  prepared 
pursuant  to  NEPA. 

(b)  Federal  agencies  should  initiate 
compliance  with  Section  106  of  the 
Act  and  the  Executive  Order  in  ac¬ 
cordance  with  these  regulations 
during  initial  environmental  assess¬ 
ments  that  are  undertaken  to  meet 
the  requirements  of  NEPA  and  agency 
environmental  procedures.  In  any 
event,  this  should  occur  no  later  than 
during  the  preparation  of  the  draft  en¬ 
vironmental  impact  statement.  Identi¬ 
fication  of  National  Register  and  eligi¬ 
ble  properties  should  be  carried  out  in 
accordance  with  §800.4  of  these  regu¬ 
lations.  Potential  effects  should  then 
be  evaluated  in  accordance  with  the 
Criteria  of  Effect  and  Adverse  Effect 
in  §  800.3  of  these  regulations.  The  en¬ 
vironmental  assessment  and  the  draft 
environmental  impact  statement 
should  fully  describe  any  National 
Register  or  eligible  properties  within 
the  area  of  the  undertaking’s  potential 
environmental  impact  and  the  nature 
of  the  undertaking's  effect  on  them. 

(c)  If  evaluation  of  the  effect  result¬ 
ed  in  a  Determination  of  No  Effect  or 
No  Adverse  Effect  under  §800.4,  that 
finding,  along  with  supporting  docu¬ 
mentation,  should  be  included  or  ref¬ 
erenced  in  the  environmental  assess¬ 
ment  and  the  draft  environmental 
impact  statement. 

(d)  If  evaluation  of  the  effect  result¬ 
ed  in  a  Determination  of  Adverse 
Effect,  that  finding  and  a  copy  of  the 
agency's  request  for  the  Council’s 
comments  in  accordance  with 
§  800.4(d)(1)  of  these  regulations 
should  be  included  in  or  referenced  in 
the  environmental  assessment  and  the 


draft  environmental  impact  statement. 
Agencies  should  include  all  available 
relevant  information  on  National  Reg¬ 
ister  and  eligible  properties,  the  ef¬ 
fects  of  the  undertaking  and  alterna¬ 
tive  courses  of  action  so  that  the  draft 
environmental  impact  statement  can 
be  submitted  as  the  preliminary  case 
report  under  §  800.13(b)  of  these  regu¬ 
lations.  In  some  instances,  the  Section 
106/Executive  Order  commenting 
process  will  be  completed  prior  to  issu¬ 
ance  of  a  draft  environmental  impact 
statement.  In  that  event,  the  com¬ 
ments  of  the  Council  should  be  includ¬ 
ed  in  the  draft. 

(e)  Completion  of  the  Council  com¬ 
menting  process  in  accordance  with 
these  regulations  should  precede  issu¬ 
ance  of  the  final  environmental 
impact  statement.  Comments  of  the 
Council  obtained  pursuant  to  §800.6 
or  §800.8  of  these  regulations  should 
be  incorporated  into  the  final  state¬ 
ment. 

.(f)  The  Council,  in  its  review  of  envi¬ 
ronmental  impact  statements  for  un¬ 
dertakings  that  affect  National  Regis¬ 
ter  or  eligible  properties,  will  look  for 
evidence  of  proper  compliance  with 
Section  106  of  the  Act.  Section  2(b)  of 
the  Executive  Order,  and  these  regula¬ 
tions.  The  Council’s  views  on  the  agen¬ 
cy’s  compliance  with  those  authorities 
will  be  included  in  its  comments  on  en¬ 
vironmental  impact  statements. 

§800.10  Coordination  with  the  Presiden- 
tial  Memorandum  on  Environmental 
Quality  and  Water  Resources  Manage¬ 
ment. 

Federal  Agencies  with  water  re¬ 
sources  responsibilities  shall,  not  later 
than  three  months  after  publication 
of  these  regulations  as  finally  adopted 
in  the  Federal  Register,  publish  pro¬ 
cedures  to  implement  these  regula¬ 
tions  as  required  by  the  Presidential 
Memorandum  on  Environmental  Qual¬ 
ity  and  Water  Resources  Management. 
Each  agency  shall  consult  with  the 
Council  while  developing  its  proce¬ 
dures  and  shall  provide  an  opportuni¬ 
ty  for  public  review  and  comment  on 
their  proposed  regulations.  Agency 
procedures  shall  be  effective  when  the 
Chairman  approves  them  as  conform¬ 
ing  to  the  Presidential  Memorandum 
and  these  regulations.  Agency  proce¬ 
dures  must  at  a  minimum  include  ac¬ 
ceptable  measures  to  prevent  or  miti¬ 
gate  losses  of  historic  or  cultural  re¬ 
sources  and  provisions  to  insure  that 
all  projects  not  yet  constructed  will 
comply  with  these  regulations.  Addi¬ 
tionally,  such  procedures  shall  pre¬ 
scribe  a  clear  way  to  identify  funding 
for  environmental  mitigation  in  an 
agency’s  appropriation  requests.  The 
procedures  shall  be  approved  by  the 
Chairman  within  60  days  if  they  are 
consistent  with  these  regulations. 
Once  in  effect  they  shall  be  filed  with 


the  Council  and  made  readily  available 
to  the  public.  Agencies  are  also  en¬ 
couraged  to  publish  explanatory  guid¬ 
ance  for  the  procedures. 

§800.11  Counterpart  regulations. 

Individual  Federal  agencies  may,  in 
accordance  with  Section  1(3)  of  the 
Executive  Order,  the  President’s 
Memorandum  on  Environmental  Qual¬ 
ity  and  Water  Resources  Management, 
and  these  regulations,  choose  to  adopt 
counterpart  regulations  related  to 
their  specific  programs  and  authorities 
to  assist  in  meeting  their  responsibil¬ 
ities  under  Section  106  of  the  Act  and 
Section  2(b)  of  the  Executive  Order. 

(a)  Responsibilities  of  individual 
Federal  agencies  pursuant  to  §800.4 
may  be  met  by  counterpart  regula¬ 
tions  jointly  drafted  by  that  agency 
and  the  Executive  Director  and  ap¬ 
proved  by  the  Chairman.  The  Federal 
agency  shall  provide  ample  opportuni¬ 
ty  for  public  participation  in  the  devel¬ 
opment  of  such  counterpart  regula¬ 
tions,  including  publication  in  the  Fed¬ 
eral  Register  as  proposed  and  final 
rule  making  with  provision  for  a  mini¬ 
mum  60  day  period  for  public  com¬ 
ment.  Once  in  effect  such  counterpart 
regulations  may,  as  appropriate,  su¬ 
percede  the  requirements  of  §800.4. 
The  Federal  agency  shall  file  ap¬ 
proved  counterpart  regulations  with 
the  Council  and  shall  make  them  read¬ 
ily  available  to  the  public. 

(b)  Counterpart  regulations  may  in¬ 
clude: 

(1) A  definition  of  undertaking  as  it 
applies  to  that  agency’s  particular  ac¬ 
tivities  and  programs, 

(2)  Methods  to  identify  National 
Register  and  eligible  properties  for 
each  class  of  undertakings, 

(3)  Methods  to  evaluate  effects  on 
National  Register  or  eligible  proper¬ 
ties, 

(4)  Authorization  ’^r  non-Federal 
participation  in  the  consultation  proc¬ 
ess,  and 

Standards,  guidelines  and  other 
measures  to  ensure  avoidance  or  miti¬ 
gation  of  adverse  effects  on  National 
Register  and  eligible  properties  for 
each  class  of  undertakings. 

(c)  To  the  maximum  extent  possible, 
counterpart  regulations  developed 
pursuant  to  this  section  should  be  in- 
tergrated  with  agency  regulations  for 
the  National  Environmental  Policy 
Act. 

Other  Provisions 

§  800.12  Investigation  of  threats  to  Na¬ 
tional  Register  and  eligible  properties. 

(a)  The  Council  is  frequently  advised 
by  State  Historic  Preservation  Officers 
and  others  of  undertakings  that 
threaten  National  Register  or  eligible 
properties  and  that  appear  to  involve 
a  Federal  agency.  In  order  to  protect 
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these  properties,  the  Executive  Direc¬ 
tor  investigates  these  matters,  general¬ 
ly  by  writing  to  the  Federal  agency 
that  appears  to  be  involved  in  the  un¬ 
dertaking.  Federal  agencies  should  re¬ 
spond  to  these  inquiries  within  30 
days.  If  there  is  Federal  involvement 
in  the  undertaking,  the  agency  shall 
fulfill  its  responsibilities  under  these 
regulations. 

(b)  The  Council  will  exercise  its  au¬ 
thority  to  comment  to  Federal  agen¬ 
cies  under  these  regulations  in  certain 
special  situations  even  though  written 
notice  that  an  undertaking  will  have 
an  adverse  effect  has  not  been  re¬ 
ceived. 

5  800.13  Reports  to  the  Council. 

In  order  to  meet  responsibilities 
under  these  regulations,  the  Council 
prescribes  that  certain  reports  and 
documents  be  made  available  to  it. 
The  content  of  such  reports  is  set 
forth  below.  The  purpose  is  to  provide 
sufficient  information  for  the  Council 
to  evaluate  the  significance  of  affected 
National  Register  and  eligible  proper¬ 
ties,  understand  the  objectives  and  re¬ 
quirements  of  the  undertaking,  assess 
the  effect  in  terms  of  the  criteria  spec¬ 
ified  in  these  regulations,  and  analyze 
the  feasibility  and  prudence  of  alter¬ 
natives.  The  Council  further  recog¬ 
nizes  that  the  Act  requires  that  Na¬ 
tional  Register  and  eligible  properties 
should  be  preserved  "as  a  living  part 
of  our  community  life  and  develop¬ 
ment,”  and  considers  those  elements 
in  an  undertaking  that  have  relevance 
beyond  historical  and  cultural  con¬ 
cerns.  To  assist  it  in  weighing  the 
public  interest,  the  Council  seeks  in¬ 
formation  not  only  bearing  upon  phys¬ 
ical,  esthetic,  or  environmental  effects 
but  also  information  concerning  eco¬ 
nomic,  social,  and  other  benefits  or  de¬ 
triments  that  will  result  from  the  un¬ 
dertaking.  Agencies  should  consider 
these  reports  in  the  context  of  their 
compliance  with  the  National  Environ¬ 
mental  Policy  Act  and  incorporate 
their  content  in  environmental  assess¬ 
ments,  draft  environmental  impact 
statements  and  final  environmental 
impact  statements  as  specified  in 
§  800.9. 

(a)  Documentation  for  Determina¬ 
tion  of  No  Adverse  Effect  Adequate 
documentation  of  a  Determination  of 
No  Adverse  Effect  pursuant  to  §800.4 
should  include  the  following  informa¬ 
tion: 

(1) A  description  of  the  agency’s  in¬ 
volvement  with  the  proposed  under¬ 
taking  with  citations  of  the  agency’s 
program  authority  and  applicable  im¬ 
plementing  regulations,  procedures, 
and  guidelines; 

(2)  A  description  of  the  proposed  un¬ 
dertaking  including,  as  appropriate, 
photographs,  maps,  drawings,  and 
specifications; 


(3)  A  list  of  National  Register  and 
eligible  properties  that  will  be  affected 
by  the  undertaking,  including  a  de¬ 
scription  of  the  property’s  physical  ap¬ 
pearance  and  significance; 

(4)  A  brief  statement  explaining  why 
each  of  the  Criteria  of  Adverse  Effect 
(See  Section  800.3)  was  found  inappli¬ 
cable; 

(5)  Written  views  of  the  State  His¬ 
toric  Preservation  Officer  concerning 
the  Determination  of  No  Adverse 
Effect,  if  available;  and, 

(6)  An  estimate  of  the  cost  of  the  un¬ 
dertaking,  identifying  Federal  and 
non-Federal  shares. 

(b)  Preliminary  Case  Reports.  Pre¬ 
liminary  Case  Reports  should  be  sub¬ 
mitted  with  a  request  for  comments 
pursuant  to  Section  800.4  and  should 
include  the  following  information: 

(1) A  description  of  the  agency’s  in¬ 
volvement  with  the  proposed  under¬ 
taking  with  citations  of  the  agency’s 
program  authority  and  applicable  im¬ 
plementing  regulations,  procedures, 
and  guidelines; 

(2)  The  status  of  this  project  in  the 
agency's  approval  process; 

(3)  The  status  of  this  project  in  the 
agency’s  National  Environmental 
Policy  Act  compliance  process  and  the 
target  date  for  completion  of  all  envi¬ 
ronmental  responsibilities; 

(4)  A  description  of  the  proposed  un¬ 
dertaking  including,  as  appropriate, 
photographs,  maps,  drawings,  and 
specifications; 

(5)  A  description  of  the  National 
Register  or  eligible  properties  affected 
by  the  undertaking,  including  a  de¬ 
scription  of  the  properties’  physical 
appearance  and  significance; 

(6)  A  brief  statement  explaining  why 
any  of  the  Criteria  of  Adverse  Effect 
(See  §  800.3)  apply; 

(7)  Written  views  of  the  State  His¬ 
toric  Preservation  Officer  concerning 
the  effect  on  the  property,  if  available; 

(8)  The  views  of  other  Federal  agen¬ 
cies,  State  and  local  governments,  and 
the  other  groups  or  individuals,  when 
known; 

(9)  A  description  and  analysis  of  al¬ 
ternatives  that  would  avoid  the  ad¬ 
verse  effects; 

(10)  A  description  and  analysis  of  al¬ 
ternatives  that  would  mitigate  the  ad¬ 
verse  effects;  and, 

(ID  An  estimate  of  the  cost  of  the 
undertaking,  identifying  Federal  and 
non-Federal  shares; 

(c)  Reports  for  Council  Meeting. 
Consideration  of  an  Undertaking  by 
either  the  full  Council  or  a  panel  pur¬ 
suant  to  §800.6  is  based  on  reports 
from  the  Executive  Director,  the 
Agency  Official,  the  Secretary  of  the 
Interior,  the  State  Historic  Preserva¬ 
tion  Officer,  and  others.  The  reports 
consist  of  the  following: 

(1)  Secretary  of  the  Interior’s  Report 
The  report  from  the  Secretary  shall 


include  a  verification  of  the  legal  and 
historical  status  of  the  property  and 
an  assessment  of  the  historical,  archi¬ 
tectural,  archeological,  or  cultural  sig¬ 
nificance  of  the  property. 

(2)  Agency  Official’s  Report  The 
report  from  the  Agency  Offical  re¬ 
questing  comments  shall  include  a 
general  discussion  and  chronology  of 
the  proposed  undertaking;  an  account 
of  the  steps  taken  to  comply  with  the 
National  Environmental  Policy  Act 
(NEPA);  any  relevant  supporting  docu¬ 
mentation  in  studies  that  the  agency 
has  completed;  an  evaluation  of  the 
effect  of  the  undertaking  upon  the 
property,  with  particular  reference  to 
the  impact  on  the  historical,  architec¬ 
tural,  archeological,  and  cultural 
values;  steps  taken  or  proposed  by  the 
agency  to  avoid  or  mitigate  adverse  ef¬ 
fects  of  the  undertaking;  a  thorough 
discussion  of  alternate  courses  of 
action;  and  an  analysis  comparing  the 
advantages  resulting  from  the  under¬ 
taking  with  the  disadvantages  result¬ 
ing  from  the  adverse  effects  on  Na¬ 
tional  Register  or  eligible  properties. 
The  Agency  Official  shall  arrange  for 
the  submission  and  presentation  of 
any  report  by  a  grantee,  permittee,  li¬ 
censee,  or  other  party  receiving  Feder¬ 
al  assistance  or  approval  to  carry  out 
the  undertaking. 

(3)  Other  Federal  Agency  Reports.  A 
report  from  any  other  Federal  agency 
involved  in  the  undertaking  or  a  relat¬ 
ed  action  that  affects  the  property  in 
question,  including  a  general  descrip¬ 
tion  and  chronology  of  that  agency’s 
involvement  and  its  relation  to  the  un¬ 
dertaking  being  considered  by  the 
Council. 

(4)  State  Historic  Preservation  Offi¬ 
cer’s  Report  A  report  from  the  State 
Historic  Preservation  Officer  should 
include  an  assessment  of  the  signifi¬ 
cance  of  the  property  within  the  State 
preservation  program;  an  evaluation  of 
the  effect  of  the  undertaking  upon  the 
property  and  its  specific  components; 
an  evaluation  of  known  alternate 
courses  of  action;  a  discussion  of  pres¬ 
ent  or  proposed  participation  of  State 
and  local  agencies  or  organizations  in 
preserving  or  assisting  in  preserving 
the  property;  an  Indication  of  the  sup¬ 
port  or  opposition  of  units  of  govern¬ 
ment  and  public  and  private  agencies 
and  organizations  within  the  State; 
and  the  recommendation  of  the  State 
Historic  Preservation  Officer. 

(5)  Executive  Director’s  Report  A 
report  from  the  Executive  Director 
shall  include  a  description  of  the  ac¬ 
tions  taken  pursuant  to  these  regula¬ 
tions,  an  evaluation  of  the  effect  of 
the  undertaking  on  the  property,  a 
review  of  any  known  alternate  courses 
of  action,  an  analysis  comparing  the 
advantages  resulting  from  the  under¬ 
taking  with  the  disadvantages  result¬ 
ing  from  the  adverse  effects  on  Na- 
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tional  Register  or  eligible  properties 
and  recommendations  for  Council 
action. 

(6)  Other  Reports.  The  Council  will 
consider  other  pertinent  reports,  state¬ 
ments.  correspondence,  transcripts, 
minutes,  and  documents  received  from 
any  and  all  parties,  public  or  private. 
Reports  submitted  pursuant  to  this 
section  should  be  received  by  the 
Council  at  least  7  days  prior  to  a 
Council  meeting. 

§800.14  Supplementary  Guidance. 

The  Executive  Director  may  issue 
further  guidance  to  interpret  these 
regulations  to  assist  Federal  agencies 
and  State  Historic  Preservation  Offi¬ 
cers  in  meeting  their  responsibilities. 
The  guidelines  are  for  informational 
purposes  only  and  will  be  published  in 
the  Federal  Register  and  will  be  read¬ 
ily  available  to  the  public. 

§800.1.r>  Public  Participation. 

The  Council  encourages  maximum 
public  participation  in  the  review  proc¬ 
ess  under  these  regulations.  The 
Council,  Federal  agencies,  and  State 
Historic  Preservation  Officers  should 
seek  assistance  from  the  public  Includ¬ 
ing  other  Federal  agencies,  units  of 
local  and  State  government,  public 
and  private  organizations,  individuals 
and  federally  recognized  Indian  tribes 
in  evaluating  National  Register  and 
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eligible  properties,  determining  effect, 
and  developing  alternatives  to  avoid  or 
mitigate  an  adverse  effect.  The  public 
has  considerable  information  available 
that  could  assist  Federal  agencies,  the 
State  Historic  Preservation  Officer 
and  the  Council  in  meeting  their  re¬ 
sponsibilities  under  these  regulations. 
The  Council  especially  urges  that  Fed¬ 
eral  agencies  make  every  effort  to  In¬ 
volve  grantees,  permittees,  licensees, 
and  other  parties  in  interest  in  the 
consultation  process.  To  this  end,  the 
Council,  the  Agency  Official,  and  the 
State  Historic  Preservation  Officer 
should: 

(a)  Make  readily  available,  to  the 
extent  possible,  documents,  materials, 
and  other  information  and  data  con¬ 
cerning  the  undertaking  and  effects 
on  National  Register  and  eligible  prop¬ 
erties  that  may  be  of  interest  to  the 
public.  Such  information  should  be 
made  available  within  the  limits  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  need  not  necessarily  include 
information  on  budget,  financial,  per¬ 
sonnel.  and  other  proprietary  matters 
or  the  specific  location  of  archeologi¬ 
cal  sites.  Material  to  be  made  available 
to  the  public  by  the  agency  and  the 
State  Historic  Preservation  Offic3r 
should  be  provided  to  the  public  at  the 
minimum  cost  permissible. 

(b)  Make  the  public  aware  of  Public 
Information  Meetings  (§  800.6(b)(3)), 
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full  or  panel  Council  meetings 
(§  800.6(d)),  and  the  availability  of 
other  information  related  to  the 
review  process  under  these  regulations 
such  as  a  Determination  of  No  Effect, 
a  Determination  of  No  Adverse  Effect, 
a  Memorandum  of  Agreement  (See 
§800.6(0)  or  a  Programmatic  Memo¬ 
randum  of  Agreement  (See  §800.8). 
The  purpose  of  such  notice  is  to 
inform  persons,  agencies,  and  organi¬ 
zations  that  may  be  interested  or  af¬ 
fected  by  the  proposed  undertaking  of 
the  opportunity  to  participate  in  the 
review  process  under  these  regula¬ 
tions.  This  may  include: 

(1)  Mailing  notice  to  those  who  have 
requested  it  on  an  individual  under¬ 
taking  or  Programmatic  Memorandum 
of  Agreement. 

(2)  Use  of  notice  in  local  newspaper, 
local  media,  and  newsletters  that  may 
be  expected  to  reach  potentially  inter¬ 
ested  persons. 

(3)  Posting  of  notice  on-  and  off -site 
in  the  area  where  the  undertaking  is 
proposed  to  be  located. 

(c)  Solicit  relevant  information  from 
the  public  during  the  identification  of 
National  Register  and  eligible  proper¬ 
ties,  the  evaluation  of  effects,  and  the 
consideration  of  alternatives. 

(d)  Hold  or  sponsor  public  meetings 
on  proposed  undertakings  and  make 
diligent  efforts  to  include  the  public. 

[FR  Doc.  79-3248  Filed  1-29-79;  8:45  ami 
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